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S.  1224— THE  ADMINISTRATIVE  DISPUTE 
RESOLUTION  ACT  OF  1995 


WEDNESDAY,  NOVEMBER  29,  1995 

U.S.  Senate, 
Subcommittee  on  Oversight  of  Government 
Management,  and  the  District  of  Columbia, 

Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Subcommittee  met,  pursuant  to  notice,  at  9:36  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  S.  Cohen, 
Chairman  of  the  Subcommittee,  presiding. 
Present:  Senators  Cohen  and  Levin. 

Staff  Present:  Kim  Corthell,  Staff  Director;  David  Schanzer, 
Chief  Counsel;  Frankie  de  Vergie,  Chief  Clerk;  Elise  J.  Bean,  Mi- 
nority Counsel;  Andrea  Gerber,  Majority  Staff  Assistant;  and  San- 
dra Bruce,  Minority  Legislative  Fellow. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  COHEN.  The  Committee  will  come  to  order.  Over  the  past 
decades  a  consensus  has  emerged  that  traditional  litigation  is  an 
inefficient  way  to  resolve  disputes.  Not  only  is  litigation  costly,  but 
due  to  its  adversarial  contentious  nature,  litigation  often  deterio- 
rates working  relationships  and  fails  to  produce  long-term  solutions 
to  problems. 

Private  corporations  recognized  this  many  years  ago,  that  certain 
types  of  disputes  could  be  resolved  much  less  expensively  and  with 
less  acrimony  by  relying  on  techniques  such  as  mediation,  arbitra- 
tion and  partnering,  which  collectively  have  become  known  as  al- 
ternative dispute  resolution  or  ADR. 

In  addition,  since  ADR  is  based  on  reaching  a  consensus  among 
parties  instead  of  deciding  which  party  "wins"  the  dispute,  ADR 
helps  to  build  relationships  and  construct  lasting  solutions  to  con- 
flict. 

In  1990,  Congress  recognized  that  the  government  lagged  well 
behind  the  private  sector  in  this  field  and  in  response,  enacted  the 
Administrative  Dispute  Resolution  Act  to  promote  the  use  of  ADR 
in  government  agencies.  Senator  Grassley  and  Senator  Levin  led 
the  effort  to  pass  this  legislation  and  bring  the  benefits  of  ADR  to 
the  Federal  Government. 

The  Act  authorizes  agencies  to  apply  ADR  to  almost  any  type  of 
claim  involving  the  government,  requires  the  appointment  of  ADR 
specialists  in  each  agency,  establishes  procedures  for  hiring  neutral 
third  parties  to  help  resolve  disputes  and  provides  confidentiality 
protection  to  parties  who  are  participating  in  ADR. 

(1) 


By  all  accounts  the  ADR  Act  has  been  a  modest  success.  Agencies 
are  using  ADR  to  resolve  contracting  disputes,  discrimination  and 
other  employment  claims,  and  regulatory  enforcement  matters. 
Two  dozen  federal  agencies  have  signed  a  pledge  to  use  ADR  in 
contracting  disputes  and  are  saving  money  by  resolving  claims 
more  quickly  and  with  less  acrimony.  By  reducing  contracting 
delays  and  litigation  costs,  ADR  improves  the  way  government 
functions  and  provides  tangible  savings  to  the  American  taxpayer. 

It  is  worth  noting  that  while  the  number  of  civil  cases  filed  in 
federal  court  per  year  has  increased  by  15  percent  since  1991,  the 
number  of  cases  in  which  the  Federal  Government  is  a  party  has 
dropped  by  15  percent.  Although  we  do  not  know  if  this  decrease 
in  government  litigation  has  been  caused  by  the  increased  use  of 
ADR,  it  is  a  positive  trend  that  we  can  only  hope  is  going  to  con- 
tinue. 

S.  1224,  the  bill  being  considered  by  the  Subcommittee  today, 
would  permanently  authorize  the  ADR  Act.  It  would  also  improve 
the  system  for  hiring  mediators,  provide  additional  confidentiality 
protections  to  ADR  participants  and  make  a  number  of  other  minor 
adjustments  to  the  Act. 

In  addition  to  discussing  these  issues,  the  Subcommittee  is  going 
to  be  exploring  whether  the  Act  should  be  strengthened  to  promote 
greater  use  of  ADR  especially  in  the  agencies  that  have  not  re- 
sponded to  the  mandate  of  the  original  legislation. 

I  welcome  our  witnesses  today  and  I  look  forward  to  hearing  your 
testimony  but  first,  I  would  like  to  yield  to  Senator  Levin,  one  of 
the  principal  sponsors  of  the  ADR  legislation. 

Senator  Levin.  Thank  you,  Mr.  Chairman.  And  thank  you  for 
holding  this  hearing  and  for  your  support  of  this  legislation. 

We  all  want  a  government  which  works  better  and  costs  less.  To- 
day's hearing  looks  at  one  way  to  achieve  that  goal — using  cost-ef- 
fective methods  for  the  Federal  Government  to  resolve  disputes 
without  stepping  into  a  courtroom. 

It  is  a  fact  of  life  that  many  people  have  disputes  with  the  Fed- 
eral Government.  In  the  late  1980's,  of  the  220,000  civil  cases  filed 
in  Federal  Court,  more  than  55,000  involved  the  Federal  Govern- 
ment. Resolving  these  disputes  costs  taxpayers  billions  of  dollars 
every  year. 

Resolving  them  before  they  become  courtroom  dramas  is  one  way 
to  make  a  dent  in  this  billion-dollar  drain  on  taxpayers'  funds.  Me- 
diation, arbitration,  mini-trials  and  other  methods  offer  cheaper, 
faster  alternatives  to  civil  litigation.  That  is  why,  5  years  ago.  Sen- 
ator Grassley  and  I  co-sponsored  the  Administrative  Dispute  Reso- 
lution Act.  It  is  why  we  have  teamed  up  again  this  year  on  legisla- 
tion to  ensure  that  alternative  dispute  resolution  techniques,  which 
we  call  ADR,  remain  a  cost-effective  tool  that  Federal  agencies  can 
use  to  resolve  disputes  and  hopefully  will  use  more  often  to  resolve 
disputes. 

Since  the  passage  of  the  ADR  law  in  1990,  Federal  agencies  have 
increasingly  used  these  alternatives  to  courtroom  battles  to  save 
time  and  money.  The  Army  Corps  of  Engineers,  for  example,  suc- 
cessfully resolved  53  out  of  55  contract  disputes  using  ADR  over  a 
five-year  period,  including,  in  1994,  settling  a  $55  million  claim  for 
$17  million  in  4  days. 


The  Resolution  Trust  Corporation  saved  legal  costs  of  approxi- 
mately $115  million  from  1991  to  1994  by  using  alternative  dispute 
resolution  instead  of  litigation.  The  Navy  shortened  dispute  resolu- 
tion times  in  some  cases  from  4  years  to  3  months  by  replacing  for- 
mal litigation  with  informal  abbreviated  proceedings. 

Not  all  Federal  agencies  have  used  ADR  extensively,  but  those 
agencies  that  have  tried  it  report  both  savings  and  satisfaction 
with  the  process.  In  these  times  of  tight  Federal  budgets  and 
shrinking  Government,  we  need  more  of  the  savings  that  ADR  of- 
fers, not  less,  and  that  is  why  the  ADR  Act  should  become  a  per- 
manent fixture  in  Federal  law. 

The  Act's  unfortunate  lapse — due  to  the  press  of  business  before 
Congress  rather  than  dissatisfaction  with  or  disinterest  in  ADR — 
shows  why  this  step  is  necessary.  The  bill  that  Senator  Grassley 
and  I  have  introduced  would  fill  the  current  statutory  void  by  per- 
manently reauthorizing  the  ADR  law,  while  fine-tuning  some  of  its 
provisions. 

Mr.  Chairman,  again,  I  commend  you  and  I  thank  you  for  hold- 
ing this  hearing  and  advancing  the  cause  of  low-cost  dispute  reso- 
lution that,  in  5  years,  has  already  produced  savings  in  time  and 
money.  ADR  costs  less,  it  is  quicker,  it  is  less  adversarial,  it  re- 
solves disputes,  it  frees  up  courts  for  other  business  and  it  is  a  suc- 
cess story  which  I  hope  this  Subcommittee  and  the  full  Committee 
will  see  fit  to  preserve  and  to  strengthen. 

Senator  COHEN.  Thank  you  very  much,  Senator  Levin.  Do  you 
think  we  might  apply  it  to  Congress?  [Laughter. 1 

Senator  Levin.  We  are  open  to  an  amendment  on  that  score,  I 
will  tell  you  that. 

Senator  Cohen.  I  want  to  welcome  our  first  panel.  Our  first  wit- 
ness is  Steven  Kelman,  the  Administrator  of  the  Office  of  Federal 
Procurement  Policy  (OFPP).  Dr.  Kelman  testified  before  the  Sub- 
committee earlier  this  year  on  legislation  that  I  introduced  to  im- 
prove how  the  government  approaches  and  acquires  information 
technology.  I  should  tell  you  that  that  legislation  is  progressing.  It 
is  in  the  defense  authorization  conference  which  needs  an  ADR 
desperately. 

I  would  note  that  Dr.  Kelman  and  his  colleagues  at  OFPP  and 
0MB  have  been  extremely  helpful  in  working  with  me  to  address 
the  inefficiencies  in  the  current  procurement  system. 

Also  testifying  are  Peter  Steenland,  Senior  Counsel  for  Alter- 
native Dispute  Resolution,  U.S.  Department  of  Justice;  and  John 
Wagner,  the  Manager  of  the  ADR  Services  at  the  Federal  Medi- 
ation and  Conciliation  Services. 

Gentlemen,  welcome,  and  Dr.  Kelman,  do  you  care  to  begin? 

TESTIMONY  OF  STEVEN  KELMAN,i  ADMINISTRATOR,  OFFICE 
OF  FEDERAL  PROCUREMENT  POLICY 

Dr.  Kelman.  Could  my  full  statement  be  placed  in  the  record? 

Senator  COHEN.  It  will  be  placed  in  the  record,  in  full. 

Dr.  Kelman.  I  will  try  to  speak  briefly.  I  am  pleased  to  appear 
today  on  behalf  of  the  Administration  to  give  our  warm  endorse- 
ment for  S.  1224,  and  for  improvement  and  continuation  of  ADR. 


iThe  prepared  statement  of  Dr.  Kelman  appears  on  page  47. 


We  would  like  to  very  much  commend  Senator  Grassley  and  Sen- 
ator Levin  for  introducing  this  bill  and,  as  Senator  Levin  did,  com- 
mend you  for  holding  these  hearings  and  also  for  your  leadership 
role  in  the  procurement  area  in  reducing  bid  protests  and  litiga- 
tion. I  am  hopeful  that  out  of  that  authorization  bill  is  going  to 
come  some  very  good,  positive  steps  towards  reducing  litigation  in 
the  procurement  system. 

I  will  be  addressing  in  my  testimony  ADR  as  it  applies  specifi- 
cally to  Government  contracting.  We  have  litigation  in  Government 
contracting,  broadly  speaking,  in  two  areas. 

One  is  generally  referred  to  as  contract  disputes  or  contract 
claims.  Those  are  the  situations  where,  during  contract  perform- 
ance, there  is  some  dispute:  does  the  Government  owe  the  contrac- 
tor money,  does  the  contractor  owe  the  Government  money  and  so 
forth.  Those  are  called  disputes  or  claims. 

And  the  other  area  where  we  have  litigation  in  the  contracting 
process  is  so-called  bid  protests  where  an  unsuccessful  company 
sues  the  Government  for  not  having  made  the  award  to  them  but 
making  it  to  some  other  party.  So  those  are  the  two  areas  where 
we  have  litigation. 

I  think  it  is  fair  to  say  that,  compared  to  relationships  in  the 
commercial  world  between  suppliers  and  customers,  the  amount  of 
litigation  in  the  Government  between  suppliers  to  the  Government 
and  the  Government  customer  is  far,  far  greater  and  that  is  a  real 
problem. 

In  the  commercial  world  there  are,  of  course,  sometimes  contract 
disputes,  but  the  number  is  far,  far  less.  I  remember  when  I  was 
doing  research  on  Government  contracting,  in  my  previous  life  as 
a  professor,  I  remember  some  Government  people  saying  to  me  that 
some  of  the  companies  they  dealt  with  it  seems  as  if  they  had  more 
lawyers  assigned  to  the  contract  than  engineers,  which  was  not  a 
positive  situation. 

In  the  bid  protest  area,  as  you  know,  the  very  idea  that  an  un- 
successful company  in  the  private  sector  would  sue  their  would-be 
customer  if  they  did  not  get  p  contract  award  is  unheard  of.  The 
idea  that  if  Procter  &  Gamble  or  L.L.  Bean — to  take  an  example 
from  your  State — makes  a  decision  to  go  with  one  supplier  rather 
than  another,  say  they  buy  their  computers  from  Compaq  rather 
than  IBM,  the  idea  that  IBM  would  take  the  customer  to  court  to 
protest  that,  it  would  be  considered  absurd  on  the  face  of  it,  yet  we 
put  up  with  this  on  an  every-day  basis  in  the  Government  context. 

And  I  think  the  reason  why  we  really  need  to  make  a  concerted 
effort  to  reduce  litigation  in  government  contracting  is  for  the  exact 
reason  you  pointed  out  in  your  opening  statement.  Senator:  that  it 
creates,  it  damages  good  relations  between  the  parties  in  a  busi- 
ness relationship.  I  think  what  the  commercial  world  has  learned 
is  that  to  get  the  most  value  out  of  a  relationship  between  a  sup- 
plier and  a  customer  you  need  to  have  a  good  partnership.  That  is 
the  way  to  maximize  the  value  in  the  relationship,  and  litigation 
destroys  that  partnership.  And,  therefore,  in  the  commercial  world 
it  is  realized  that  you  want  to  do  everything  that  you  can  to  avoid 
litigation. 


In  order  to  get  more  value  out  of  Government  contracting  for  the 
taxpayer  we  need  to  move  in  the  same  direction  in  the  Govern- 
ment. 

Senator  Cohen.  Can  I  interrupt  you? 

Dr.  Kelman.  Sure. 

Senator  Cohen.  When  there  is  htigation  initiated  by  the  contrac- 
tor or  the  bidder,  against  the  government,  does  that  set  in  motion 
an  adversarial  relationship  which  then  carries  over  to  the  next  bid 
process? 

Dr.  Kelman.  Absolutely. 

Senator  Cohen.  Is  there  is  a  tendency  to  say  that  since  this  com- 
pany sued  us  the  last  time,  we  are  going  to  resolve  any  doubt 
against  that  particular  company  and  go  with  someone  else?  Is  that 
what  takes  place? 

Dr.  Kelman.  I  think  the  agencies  are  not  supposed  to  do  that. 
They  are  supposed  to  turn  a  blind  eye 

Senator  COHEN.  I  know  they  are  not  supposed  to  but  what  is  the 
practical  effect?  What  is  the  experience  based  upon  your  knowledge 
of  it? 

Dr.  Kelman.  I  think,  unfortunately  in  some  senses,  traditionally 
agencies  have  had  to  turn  a  blind  eye.  And  how  cooperation  and 
partnership  oriented  a  supplier  is,  traditionally  has  not,  it  has  been 
hard  to  take  it  into  consideration  in  making  contract  award  deci- 
sions. I  think  that,  again,  creates  this  sort  of  arms-length  situation 
where  our  Government  customers  or  the  Government  agencies  feel 
that  they  are  being  sued  by  certain  vendors  all  the  time,  yet,  they 
have  to  go  through  the  process  of  checking  all  the  boxes  and  so 
forth.  And  they  end  up  being  forced  into  a  business  relationship 
with  people  who  are  suing  them  all  the  time.  And  I  think  it  does 
not  create  a  very  good  business  relationship. 

Senator  Cohen.  Have  Sid  protests  become  so  systematized  that 
those  in  the  bureaucracy  really  just  say:  "Well,  it  is  just  part  of  the 
game  at  this  point."  We  know  that  IBM  or  Compaq  or  someone  else 
is  going  to  bring  suit  on  this — they  have  hired  their  lawyers,  we 
have  got  our  lawyers.  And  so  it  really  does  not  get  into  the  kind 
of  personal  confrontation  you  might  expect. 

Dr.  Kelman.  No,  there  is  a  lot  of  resentment  about  it.  There  is 
a  lot  of  resentment  because  partly  the  way  the  bid  protest  process 
functions  right  now — particularly  in  the  General  Services  Board  of 
Contract  Appeals,  with  all  the  discovery,  interrogatories,  deposi- 
tions and  so  forth — I  think  that  basically  you  have  a  situation 
where  you  have  your  senior  career  Government  folks  who  are  put, 
in  effect,  on  the  witness  stand  for,  often,  entire  days,  several  days 
of  grueling  confrontation  with  a  high-priced  lawyer.  A  lot  of  times 
they  have  these  very  large  procurements.  They  have  gone  on  for 
months.  There  are  tens  of  thousands  of  pages  of  documents.  And 
what  the  lawyers  try  to  do  is  find  some  place,  somewhere  in  that 
enormous  written  record  where  there  is  some  hole,  some  mistake 
the  Government  made.  Using  techniques  that  lawyers  are  trained 
to  use,  you  know,  they  try  to  catch  the  witness  in  some  internal 
contradiction  or  something  like  that.  So  there  are  hard  feelings. 

Senator  Cohen.  Senator  Levin  is  a  master  at  that  particular 
technique,  I  might  add.  [Laughter.] 


Senator  Levin.  When  my  back  was  turned  there  for  a  second, 
look  at  what  happened.  [Laughter.] 

Dr.  Kelman.  The  answer,  sir,  is  that  it  is  not  just  considered 
part  of  the  game.  There  are  definitely  hard  feelings  created  and  it 
definitely  does  hurt  the  cooperation. 

Senator  COHEN.  Please  finish  your  statement  and  I  will  not  in- 
terrupt you  again. 

Dr.  Kelman.  Sure.  You  can  interrupt,  it  is  your  hearing. 

I  was  just  going  to  talk  briefly  about  how  the  ADR  efforts  fit  into 
an  overall  strategy  and  an  overall  effort  that  we  have  tried  to  un- 
dertake in  the  Administration  as  part  of  reinventing  procurement, 
and  that  both  of  you  have  been  so  supportive  of. 

ADR  fits  into  that  overall  strategy  of  trying  to  reduce  litigation. 
On  the  claims  side,  the  contract  disputes  side,  as  you  mentioned  in 
your  opening  statement,  we  have  been  working  through  a  vol- 
untary pledge  that  24  agencies  signed  to  try  to  reduce  litigation  in 
the  claims  process.  We  have  been  undertaking  some  fairly  aggres- 
sive training  programs.  And,  as  again,  both  you  and  Senator  Levin 
indicated  in  your  opening  statements,  we  are  beginning  to  show 
some  real  success  stories. 

Senator  Levin  made  reference  to  the  Army  Corps  of  Engineers  in 
his  statement.  Since  the  Army  Corps  began  a  program  of 
partnering,  which  is  an  effort,  upfront,  to  prevent  contract  claims 
from  appearing  in  the  first  place,  the  number  of  contract  claims 
filed  in  the  last  10  years  has  declined  by  65  percent  which  is  quite 
amazing. 

In  one  district  of  the  Corps  the  number  of  pending  claims  has  de- 
clined over  that  period,  since  1985,  from  200  with  a  total  value  of 
$200  million  worth  of  claims  in  1985,  and  in  1995  that  was  down 
from  200  to  eight  pending  claims,  with  a  total  value  of  $50,000.  So 
the  total  values  of  claims  in  litigation  went  down  from  $200  million 
to  $50,000  over  a  10-year  period. 

And  the  efforts  of  the  Corps  have  been  recognized.  Vice  President 
Gore  has  presented  the  Corps  with  one  of  the  Hammer  awards,  for 
reinventing  government,  and  the  Corps  was  a  semi-finalist  for  the 
Ford  Foundation/Kennedy  School  of  Government  Innovations  in 
American  Government  awards  program  for  the  Federal  area  for 
last  year.  That  is  one  example.  There  are  a  number  of  other  exam- 
ples in  my  testimony. 

We  are  also  trying  to  expand  the  use  of  ADR  to  deal  with  bid 
protests.  We  think  there  needs  to  be  sort  of  a  coordinated  strategy 
here.  We  have  been  asking  for  and  have  very  much  appreciated,  as 
I  mentioned  before,  your  leadership  role  in  trying  to  make  the  stat- 
utory changes  that  we  need  to  reduce  the  incentives  for  this  very 
destructive,  discovery-intense,  adversarial  litigation  in  the  bid  pro- 
test area.  We  feel  as  part  of  an  overall  program  to  increase  part- 
nership and  reduce  litigation,  statutory  changes  are  crucial  and  we 
are  very  hopeful  we  will  see  them  this  year. 

In  addition  to  that,  though,  the  President  signed  about  a  month 
ago,  an  executive  order  on  the  use  of  ADR  in  the  bid  protest  proc- 
ess. And  the  President's  executive  order  introduced  two  changes 
into  the  system.  We  are  now  requiring  agencies  to  make  an  inter- 
nal, more  senior-level  agency  review  available  as  an  alternative  to 


going  to  the  outside  administrative  fora  or  the  courts  to  resolve 
problems  with  contract  award. 

And,  in  addition,  the  President's  executive  order  will  require 
agencies  in  most  circumstances  to  suspend  contract  performance 
while  this  internal  agency  dispute  is  being  processed.  That  is  one 
of  the  things  industry  asked  us  to  do.  They  said,  gee,  many  firms 
want  to  get  away  from  all  this  litigation.  Most,  I  think,  want  to  get 
away  from  it.  It  is  a  lose/lose,  sort  of  like  a  prisoner's  dilemma,  one 
person  sues  so  another  person  feels  they  have  to. 

Many  firms  have  told  us  they  would  like  to  be  able  to  resolve 
these  things  within  the  agency,  but  one  of  the  problems  has  been 
that  the  agency  goes  ahead  and  starts  performance  on  the  contract. 
So  that,  you  know,  it  makes  it  hard  to  get  a  real  resolution. 

The  President  has  said,  in  his  executive  order,  under  normal  cir- 
cumstances agencies  should  suspend  beginning  the  contract  while 
that  internal  dispute  is  going  on.  And  industry  has  told  us  that  is 
going  to  be  very  helpful  in  encouraging  their  willingness  to  use 
ADR. 

We  are  urging  agencies,  as  they  look  to  establish  ADR  proce- 
dures within  their  agencies,  to  look  at  the  successful  example  of  the 
Army  Materiel  Command,  which  has  introduced,  over  the  last  few 
years,  a  very  successful  senior-level,  internal  agency  protest  mecha- 
nism on  contract  awards.  That  has  significantly  reduced  the  num- 
ber of  bid  protests  which  have  gone  to  external  fora,  since  it  was 
introduced.  Of  the  few  cases — I  think  they  have  received  about  300 
cases  they  have  looked  at  internally — only  36  of  those  were  then 
further  protested  to  another  forum.  Of  those  36,  the  Government 
was  overturned  in  only  two  of  those  cases. 

So  we  have  really  succeeded,  the  Army  Materiel  Command  has 
succeeded  in  significantly  reducing  the  amount  of  bid  protest  litiga- 
tion through  their  internal  agency  review  process.  We  are  com- 
mending this  example  to  agencies  as  they  look  to  setting  up  their 
own  internal  review  mechanisms  in  compliance  with  the  Presi- 
dent's executive  order. 

We  are  asking  them  to  look  at  the  AMC  program.  I  am  having 
a  meeting  next  week  of  the  Federal  Procurement  Council  with  the 
senior  agency  procurement  executives  fi-om  many  of  the  agencies, 
and  we  are  having  the  AMC  come  in  and  give  a  presentation  to 
those  agency  procurement  executives  to  say  the  President  has 
asked  every  agency  to  set  up  an  internal  review  mechanism,  and 
we  would  like  you  to  look  at  the  AMC  method  as  a  good  model. 

So,  I  think  in  cooperation  between  our  own  reinvention  efforts 
within  the  executive  branch  and  the  real  support — and  we  are  real- 
ly grateful  for  the  support  we  have  gotten  from  this  committee  and 
from  Congress  on  these  issues — we  can  really  move  for  a  paradigm 
shift  in  Government  contracting  away  from  this  excessive  and  de- 
bilitating litigation  into  more  of  a  world  of  partnership. 

So,  thank  both  of  you  very,  very  much,  for  your  support.  We 
strongly  support  S.  1224  and  thank  you  for  your  help. 

Senator  COHEN.  Thank  you.  Dr.  Kelman. 

Mr.  Steenland? 
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TESTIMONY  OF  PETER  R.  STEENLAND,  JR.,  ESQ.,i  SENIOR 
COUNSEL  FOR  ALTERNATIVE  DISPUTE  RESOLUTION,  U.S. 
DEPARTMENT  OF  JUSTICE 

Mr.  Steenland.  Good  morning,  Mr.  Chairman,  Senator  Levin. 
My  name  is  Peter  Steenland  and  I  would  like  to  thank  the  Commit- 
tee for  inviting  the  Department  of  Justice  to  appear  today.  As  sen- 
ior counsel  for  alternative  dispute  resolution  it  falls  to  me  to  pro- 
mote the  broader  use  of  ADR  within  the  Department  of  Justice. 
The  department  strongly  supports  S.  1224,  and  we  are  delighted  to 
speak  here.  I  would  ask  that  the  entire  testimony  presented  to  the 
Committee  be  inserted  into  the  record,  and  I  will  make  four  very 
brief  points. 

First  of  all,  as  part  of  our  strong  support  for  this  measure  we 
think  that  it  is  very  helpful  that  the  Act  be  reauthorized  on  a  per- 
manent basis.  ADR  is  here  to  stay.  We  think  this  legislation  should 
be  here  to  stay  as  well. 

As  the  Committee  knows  there  are  many  Federal  agencies  that 
have  successfully  begun  to  use  ADR  to  reduce  disputes  and  to  avoid 
litigation.  The  FDIC  has  been  a  forerunner  in  this  area,  the  Corps 
of  Engineers,  GSA,  HHS  and  other  agencies  have  all  made  a  splen- 
did beginning  in  this  area.  This  Act  will  go  a  long  way  toward  ena- 
bling them  to  make  even  greater  progress  in  the  future  and  the 
permanency  of  the  measure  will  be  very  helpful. 

Secondly,  we  believe  that  the  provisions  of  section  three  of  the 
bill  strike  exactly  the  right  balance  in  terms  of  confidentiality  be- 
tween the  inherent  needs  of  confidentiality  in  an  ADR  process,  and 
the  desires  and  entirely  appropriate  needs  for  freedom  and  open- 
ness in  Government.  This  is,  in  our  judgment,  exactly  the  right 
way  to  encourage  greater  use  of  ADR. 

Thirdly,  the  responsibilities  for  implementing  this  Act,  which  had 
been  assigned  to  ACUS  and  which  ACUS  had  been  performing  very 
well  and  for  which  ACUS  had  been  very  helpful  in  terms  of  assist- 
ing us  in  getting  our  program  up  and  running,  is  a  matter  of  con- 
cern. Someone  needs  to  implement  this.  We  believe  that  is  a  matter 
for  the  Committee  to  decide.  The  Department  of  Justice  does  not 
have  any  particular  views,  one  way  or  the  other,  as  to  who  should 
assume  those  responsibilities,  other  than  to  note  that  we  do  not 
have  the  resources  for  it  at  the  department  and  we  do  not  think 
it  is  appropriate  that  we  would  assume  those  functions. 

The  fourth  point  we  would  like  to  make  has  to  do  with  the  ques- 
tion of  whether  or  not  the  existing  provisions  of  the  Act,  which 
allow  the  Government  to  vacate  an  award  in  arbitration,  should  be 
retained,  given  that  recently  the  Office  of  Legal  Counsel  has  issued 
an  opinion  sa3dng  that  it  is  now  permissible  for  Federal  agencies 
to  engage  in  binding  arbitration. 

In  our  judgment,  that  provision  does  serve  a  useful  function.  It 
provides  an  additional  option  between  non-binding  arbitration  and 
binding  arbitration.  It  is  a  hybrid  and  the  more  options  that  are 
out  there,  for  Federal  agencies  to  use,  the  greater  the  likelihood, 
in  our  judgment,  that  some  form  of  ADR  will  be  used.  We  recognize 
that  this  is  a  close  call,  it  could  go  either  way,  but  in  our  judgment 
it  is  a  beneficial  provision. 


'The  prepared  statement  of  Mr.  Steenland  appears  on  page  64. 


Senator  Cohen.  If  I  could  interrupt  here,  couldn't  the  parties,  in 
agreeing  to  refer  a  dispute  to  arbitration,  simply  indicate  in  the  be- 
ginning that  it  is  to  be  non-binding  as  opposed  to  allowing  the  gov- 
ernment unilaterally  to  reserve  the  right  to  overturn  what  the  me- 
diator or  neutral  party  has  concluded?  You  still  have  the  same  op- 
tions, do  you  not? 

Mr.  Steenland.  Yes,  you  would  have  the  same  options.  I  would 
like  to  say  in  that  regard,  Mr.  Chairman,  that  our  views  on  this 
as  the  Department  of  Justice  do  not  necessarily  represent  every- 
body in  the  executive  branch.  It  is  my  understanding  that  some  of 
the  agencies  that  have  worked  with  this  would  prefer  that  this  pro- 
vision be  deleted.  I  expect,  fairly  soon  to  see,  for  example,  a  letter 
to  the  Committee  from  the  Department  of  Energy  taking  the  oppo- 
site view.  We  respect  that  view.  This  is  a  close  question.  It  could 
go  either  way.  And,  at  bottom,  what  is  to  be  remembered  is  that 
we  have  a  common  goal.  The  common  goal  is  to  promote  greater 
use  of  ADR  by  the  agencies. 

Our  interest  in  this  is  two-fold.  First  of  all,  to  the  extent  that  the 
agencies  make  greater  use  of  alternative  dispute  resolution  those 
efforts  very  nicely  complement  the  actions  and  commitments  of  the 
Attorney  General  to  make  greater  use  of  ADR  in  litigation.  She  is- 
sued an  order  on  April  6th  requiring  all  of  the  civil  litigating  com- 
ponents to  encourage  their  attorneys  to  make  greater  use  of  dis- 
pute resolution  in  litigation. 

We  now  have  case  selection  criteria,  policy  statements,  and  we 
are  engaged  in  training.  We  are  working  throughout  the  Depart- 
ment of  Justice  in  Washington  and  in  the  U.S.  Attorney's  offices  to, 
in  essence,  effect  a  culture  change,  and  to  encourage  our  litigators, 
where  appropriate,  to  use  dispute  resolution  so  that  those  matters 
may  be  settled  and  they  may  then  turn  their  time,  efforts  and  re- 
sources to  the  other  cases  that  require  litigation. 

So,  this  bill  does,  for  the  agencies,  what  the  Attorney  General's 
order  does  for  our  lawyers:  it  complements  it  very  nicely.  Secondly, 
to  the  extent  that  the  agencies  are  capable  of  resolving  their  dis- 
putes, through  dispute  resolution,  that  has  a  beneficial  impact  for 
us,  as  well,  because  it  reduces  the  number  of  incoming  cases  that 
our  attorneys  have  to  handle  and  it  frees  us  up  to  turn  to  other 
pressing  matters. 

So,  for  two  reasons  this  is  a  good  measure  and  we  strongly  sup- 
port it.  I  am  delighted  to  be  here  and  if  the  Committee  has  any 
questions  I  would  be  happy  to  respond. 

Senator  Cohen.  Thank  you  very  much,  Mr.  Steenland.  Mr.  Wag- 
ner? 

TESTIMONY  OF  JOHN  A.  WAGNER,  MANAGER,  ADR  SERVICES, 
FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE;  ACCOM^ 
PANIED  BY  EILEEN  HOFFMAN,  GENERAL  COUNSEL,  FED- 
ERAL MEDIATION  AND  CONCILIATION  SERVICE 

Mr.  Wagner.  Good  morning. 

Mr.  Chairman,  Senator  Levin,  we  are  very  pleased  that  the  Fed- 
eral Mediation  Service  has  been  asked  to  testify  this  morning  on 
S.  1224.  I  am  the  head  of  the  program  department  of  the  Alter- 
native Dispute  Resolution  Services  for  the  Federal  Mediation  and 
Conciliation  Service.  That  is  a  mouthful,  I  know. 
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Senator  COHEN.  We  were  trying  to  get  the  acronym  but  we 
couldn't  come  up  with  one. 

Mr.  Wagner.  FMCS  will  do  fine. 

Senator  Cohen.  All  right. 

Mr.  Wagner.  I  have  with  me  our  general  counsel,  Eileen  Hoff- 
man, who  is  a  real  supporter  of  ADR  within  the  agency,  as  well. 
I  am  really  pinch-hitting  for  our  director,  John  Calhoun  Wells, ^ 
who  could  not  be  here  this  morning  and  I  am  very  pleased  to  be 
here.  Since  we  have  been  sort  of  in  the  vineyards  of  ADR  processes 
since  the  very  inception  of  the  Act,  and  even  before  that,  FMCS  is 
trying  to  promote  the  usage  throughout  the  Federal  Government. 

FMCS  was  created  as  an  independent  agency,  as  you  know,  by 
Congress  in  1947  and  since  that  time  we  have  expanded  our  re- 
sponsibilities under  certain  provisions  of  various  pieces  of  legisla- 
tion, not  only  in  the  labor  relations  field  but,  now  also  more  impor- 
tantly, specifically  with  this  Act  in  ADR  services  to  Federal  and 
other  Governmental  entities. 

FMCS  is  a  neutral  agency  that  provides  services.  It  performs  no 
regulatory  functions.  Its  services  are  direct,  voluntary  and  cus- 
tomer-driven. We  are  in  total  support  of  a  number  of  the  amend- 
ments to  this  reauthorization  of  the  ADR  Act  of  1990. 

We  assist  Federal  agencies  in  designing  and  implementing  con- 
flict resolution  programs  as  an  alternative  to  costly  litigation.  My 
colleagues  have  mentioned  that  already.  We  assisted  numerous 
Federal  agencies  since  1990. 

Starting  off  with  a  very  spartan  staff,  we  have  been  assisting  as 
many  as  ten  different  agencies  in  the  initial  year  of  that  Act,  up 
until  this  past  Fiscal  Year  1995,  where  we  engaged  in  over  100  dif- 
ferent ADR  projects,  involving  over  half  a  million  dollars  or  reim- 
bursable income  back  to  the  agency  in  order  to  afford  to  do  this 
kind  of  work. 

We  perform  these  tasks  with  no  appropriated  funds.  These  are 
all  through  interagency  agreements  with  the  agencies.  They  find  it 
has  been  extremely  successful  and  beneficial  to  reduce  their  costs, 
their  bottom-line  costs  in  litigation  in  a  whole  host  of  regulatory 
and  enforcement  responsibilities  that  each  one  of  them  have. 

We  highly  endorse  this  Act  to  be  permanent  in  light  of  the 
growth  of  ADR  throughout  the  Federal  sector.  We  think  it  would 
be  very  beneficial  for  those  agencies  that  are  waiting  on  a  perma- 
nent act  so  that  they  can  move  forward  on  their  programs. 

Confidentiality,  we  think,  in  the  amendments  provided  strike  a 
balance.  As  Mr.  Steenland  said,  and  I  would  like  to  reiterate,  a  bal- 
ance for  all  concerned  in  the  area  of  tr5dng  to  resolve  conflict  before 
you  become  entrenched  in  positions  in  a  court  of  law. 

We  support  the  arbitration  provision  that  is  included  in  the  Act, 
and  as  well  as  providing  competitive  services  for  others  who  would 
provide  ADR  services.  There  is  enough  conflict  to  go  around  for  ev- 
eryone, whether  it  be  a  Federal  agency  providing  services  as  we  do 
or  private  providers  it  makes  no  difference.  We  think  the  more,  the 
merrier  in  this  field.  And  it  will  certainly  increase  the  whole  field 
of  ADR  resolution  within  the  Government. 


iThe  prepared  statement  of  Mr.  Wells  appears  on  page  71. 
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So,  we  have  given  you  a  written  submission  and  you  have  that 
for  the  record.  If  you  have  any  questions  we  would  be  glad  to  an- 
swer them. 

Senator  COHEN.  All  of  your  statements  will  be  included  in  the 
record.  Let  me  begin  first,  Dr.  Kelman,  why  are  not  more  agencies 
using  ADR  if,  in  fact,  it  has  been  proven  to  save  money? 

Dr.  Kelman.  Good  question.  I  think  it  is  partly  an  issue  of  cul- 
ture, as  Mr.  Steenland  mentioned  in  his  statement,  that  you  get 
into  a  situation  where  you  have  general  counsel's  offices  on  the 
agency  side,  and  you  have  lawyers  on  the  private  sector  side  and 
they  have  all  been  trained  at  law  schools,  a  lot  of  times  a  fairly 
long  time  ago  or  in  periods  when  there  was  not  as  much  use  of 
ADR.  And  they  are  used  to  doing  things  in  a  litigious  way  and  not 
as  mindful,  I  think,  of  the  problems  that  creates  for,  again  particu- 
larly in  the  contracting  area,  for  good  business  relationships  be- 
tween the  supplier  and  the  customer.  It  is  easy,  given  the  training 
you  got  in  law  school,  just  not  to  think  about  that  very  much.  And 
I  suspect  that  is  part  of  it. 

I  think  again,  particularly  people  who  are  litigators — you  know, 
I  am  not  a  lawyer  myself — but  I  know  that  litigators  are  trained 
to  be  very  much,  the  culture  is  a  little  bit  of  a  macho  culture  of, 
you  know,  win,  how  many  notches  you  have  on  your  belt  and  stuff 
like  that.  And  ADR,  I  guess,  is  maybe  in  that  traditional  macho  lit- 
igator culture  seen  as  too  soft  or  whatever.  So  I  think  there  are 
some  cultural  problems. 

I  suspect  that 

Senator  Cohen.  Do  we  need  term  limits  for  litigators?  [Laugh- 
ter.] 

Dr.  Kelman.  We  are  doing  some  very  creative  problem  solving  at 
this  hearing  today.  I  think  that  there  has  been  something  of  a  per- 
ception, traditionally,  in  the  claims 

Senator  COHEN.  Why  haven't  the  heads  of  the  agencies  who  are 
responsible  for  changing  the  culture  just  simply  done  it  themselves. 
They  have  the  legislative  authorization,  they  have  the  executive  di- 
rective. Why  do  they  not  just  do  it? 

Dr.  Kelman.  Well,  again,  I  think,  as  we  have  indicated  in  our 
testimony,  there  are  a  number  of  agencies  that  are  moving  pretty 
aggressively  in  this  area  and  I  think  that  the  trend  is  upward.  Why 
have  they  not  done  it  more  in  the  past — other  priorities,  lack  of  at- 
tention to  management  issues  by  senior  agency  management,  some 
of  the  kinds  of  problems  that  this  Committee  has,  in  general, 
looked  at  in  terms  of  why  are  we  not  managing  the  public  sector 
better? 

That  a  lot  of  times  senior  agency  management  comes  in  and  they 
see  their  jobs  mainly  as  policy  makers.  We  are  going  to  make  the 
big  decisions  and  so  forth.  And  sort  of  issues  about,  you  know,  how 
the  agency  is  managed  and  whether  it  be  on  the  financial  side  or 
the  procurement  side  or  litigation  or  any  of  these  kinds  of  manage- 
ment issues,  unfortunately  have  traditionally  taken  second  fiddle. 

And  there  are  a  lot  of  incentives  for  them  to  take  second  fiddle. 
And  I  know  this  is  something  that  this  Subcommittee  and  this 
Committee  have  traditionally  torn  their  hair  out  about  and  we,  on 
the  executive  branch  side  who  care  about  good  public  management, 
have  torn  our  hair  out  about  it,  too. 
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Senator  LEVIN.  I  have  obviously  torn  more  of  my  hair  out  than 
Senator  Cohen  has.  [Laughter.] 

Senator  COHEN.  In  any  event,  is  there  a  problem  as  far  as  con- 
tractors also  being  reluctant — saying,  wait  a  minute,  if  we  get  into 
ADR,  we  do  not  really  trust  arbitrators  and  mediators  because  they 
are  more  likely  to  rule  on  the  side  of  the  agency  than  they  are  on 
our  side?  Would  they  rather  deploy  their  pit-bull  litigators  to  get 
a  just  decision?  Is  that  not  part  of  the  problem? 

Dr.  Kelman.  There  is  a  cultural  problem  on  both  sides  and  I 
think  particularly  in  the  protest  area  it  is  exacerbated  by  what — 
I  hope  I  am  not  going  to  get  into  too  much  academic  jargon  here — 
but  what  an  academic  would  call,  prisoner's  dilemma.  That  is  to 
say  if  one  person  starts  litigating,  in  the  bid  protest  area,  other 
companies  defensively  feel  that  they  have  to  start  litigating,  too. 

So,  I  think  you  unfortunately  have  a  situation  where  there  is  a 
small  minority  of  vendors  who  try  to  get  Federal  business  through 
litigation;  it  is  not  through  satisfying  their  customer,  not  through 
providing  good  prices,  good  services,  but  they  try  to  get  business  in 
the  courts,  rather  than  through  customer  satisfaction.  That  is  a 
very  small  minority,  but  they  are  there. 

And,  unfortunately,  once  they  start  suing,  you  know,  they  sue 
every  time  they  lose  and  then  other  vendors  feel,  even  if  they  did 
not  want  to  do  it,  that  just  for  self-protection  that  they  had  better 
sue  if  they  lose,  and  it  becomes  a  downward  spiral.  And  that  is  why 
we  are  hoping,  on  the  bid  protest  side,  for  some  legislation  that  will 
reduce  the  incentives  for  this  kind  of  litigation  so  that  we  can  get 
out  of  that  downward  spiral. 

I  think  it  is  a  mixture  on  the  industry  side,  particularly  in  pro- 
tests, of  some  cultural  problems  but  also  a  downward  spiral  where 
a  few  bad  actors  can  just  destroy  it  for  everybody. 

Senator  Cohen.  Which  agencies  have  not  signed  the  pledge  to 
use  the  ADR?  Do  you  have  a  list? 

Dr.  Kelman.  I  think  just  about  all  the  major  cabinet  agencies 
have.  If  there  are  any  cabinet  agencies  that  have  not,  we  will  get 
them  to  you.  I  believe  all  of  the  cabinet  agencies  and  major  inde- 
pendent agencies,  such  as  EPA  and  NASA,  have,  and  if  I  am  incor- 
rect I  will  get  back  to  you  for  the  record. 

Senator  COHEN.  Could  you  get  a  full  list  for  us  and  tell  us  which 
ones  have  signed  the  pledge  and  which  ones  have  not  signed? 

Dr.  Kelman.  We  would  be  happy  to.  Senator. 

Senator  COHEN.  And  finally  for  you.  Dr.  Kelman,  who  should 
pick  up  now  that  the  Administrative  Conference's  doors  have  been 
closed,  who  should  pick  up  the  responsibility  for  the  education  and 
training? 

Dr.  Kelman.  Well,  we  were  going  to  ask  you  to  solve  that  prob- 
lem for  us. 

Senator  COHEN.  We  will,  we  just  want  your  advice,  that  is  all. 

Dr.  Kelman.  But,  guys,  who  do  we  want  to  do  it?  In  training  on 
ADR  for  contracting  our  office,  the  Office  of  Federal  Procurement 
Policy,  has  had  a  very  good  cooperation  with  a  private  sector  pro- 
fessional non-profit  organization,  the  National  Contract  Manage- 
ment Association,  in  trying  to  organize  some  training  programs  for 
contractors  and  Government  officials.  Some  of  them  were  supposed 
to  be  held  just  around  the  time  of  the  furloughs. 
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But  that  is  a  problem.  We  have  a  series  of  about  20  or  so  train- 
ing programs  across  the  country  that  we  have  helped  out  on  but 
we  obviously  have  very,  very  limited  resources  to  do  that,  even  in 
the  contracting  area,  ourselves.  I  am  going  to  pass  that  one  over 
to  my  colleagues  because  I  am  just  not  familiar  enough  with  who 
has  possible  resources  to  help  out  on  the  training  area.  I  was  sort 
of  frankly,  hoping  for  Justice,  but  they  seem  to  be  sajdng  they  can- 
not do  it,  in  their  testimony. 

Mr.  Wagner.  Mr.  Chairman,  we  are  involved  in  a  lot  of  training. 
In  fact,  besides  the  negotiated  rulemaking  activities,  we  have  been 
involved  in  other  contract  work  on  specific  complaints,  EEO  com- 
plaints and  so  forth  with  direct  conflict  resolution.  We  are  involved 
in  a  whole  host  of  training  with  a  number  of  agencies. 

My  latest  count  was  over  75  agencies  have  signed  on  to  utilize 
ADR  processes,  as  well  as  having  designated  ADR  specialists  with- 
in those  agencies.  I  think  it  is  a  question  also  of  education.  I  am 
not  sure  the  understand  the  full  ramifications  of  all  the  processes 
that  are  available  to  them  and  what  may  be  appropriate  processes 
for  them  to  use  under  various  kinds  of  enforcement  or  regulatory 
responsibilities.  And  that  is  an  ongoing  task  we  have. 

Since  ACUS  was  shut  down  earlier  this  year,  we  have  also  ac- 
quired some  responsibility  for  their  library  and  for  information  dis- 
semination for  other  agencies  that  are  going  to  request  that.  So 
that  while  it  is  a  pinch  on  our  resources  we  have  undertaken  some 
of  those  responsibilities. 

Dr.  Kelman.  Yes.  I  am  informed  by  my  colleague  from  OFPP, 
who  works  on  ADR,  that  some  of  the  agencies — the  Air  Force,  the 
Corps,  GSA — are  doing  some  training  themselves,  but  he  reminds 
me  that  resources  is  a  genuine  issue.  He  mentioned  that  he  is 
going  out  to  teach  in  one  of  these  courses  next  week  and  he  is 
doing  it  on  his  own  money,  his  own  time,  just  sort  of  taking  leave 
time  and  going  out  and  teaching.  Resources  are  an  issue. 

Senator  COHEN.  Mr.  Steenland,  just  a  couple  of  quick  questions, 
two  questions  actually,  dealing  with  the  issue  of  confidentiality. 
Under  the  legislation  there  is  an  exemption  from  the  Freedom  of 
Information  Act,  the  FOIA,  to  protect  from  disclosure  the  docu- 
ments provided  to  a  government  employee  serving  as  a  mediator. 

The  first  question  I  have  is  why  should  those  materials  be  ex- 
empt? If  the  case  went  to  court  the  public  would  have  access  to 
them.  Why  should  they  be  exempt  from  the  FOIA? 

Mr.  Steenland.  Mr.  Chairman,  the  reason  those  notes  should  be 
exempt  under  ADR  is  because  the  very  hallmark  of  ADR,  itself,  is 
confidentiality,  the  ability  of  parties  to  come  together  to  seek  com- 
promise, to  find  common  ground  and  to  put  aside  what  their  posi- 
tions might  be  and  to  use  this  third-party  neutral  as  an  honest 
broker. 

If  we  are  going  to  have  an  ADR  process  that  is  successful  we 
need  to  protect  the  integrity  of  that  process.  At  the  same  time,  I 
think  we  have  to  respect  the  underlying  thrust  and  purpose  of  the 
Freedom  of  Information  Act.  I  am  absolutely  confident  that  this  ad- 
ministration, certainly  this  Attorney  General  are  both  committed  to 
open  Government  and  to  accessible  records.  They  are  also  commit- 
ted to  the  use  of  ADR.  And  partially  in  response  to  your  earlier 
question  to  Dr.  Kelman,  why  are  not  agencies  making  greater  use 
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of  ADR,  there  is  an  external  reason  as  well  as  an  internal  reason. 
And  that  is  there  is  an  apprehension  over  the  Act  as  it  was  for- 
merly structured  until  the  authorization  expired,  that  perhaps  the 
provisions,  as  then  structured,  would  allow  under  certain  cir- 
cumstances a  breach  of  confidentiality. 

Now,  what  this  measure  does  is  to  protect  only  those  documents 
that  are  generated  for  use  in  the  dispute  resolution  proceeding.  It 
is  a  very  narrow  protection.  It  is,  in  our  judgment,  an  essential  one. 

Senator  COHEN.  Documents  generated  by  the  government,  by  the 
agency,  itself? 

Mr.  Steenland.  By  the  parties  to  the  proceeding  or  by  the  neu- 
tral. 

Senator  COHEN.  So,  you  believe  then  that  the  exemption  should 
be  extended  to  any  private  party,  as  a  party  to  this  dispute,  who 
generates  information  that  goes  into  the  hands  of  the  mediator? 

Mr.  Steenland.  Our  reading  of  S.  1224,  Mr.  Chairman,  is  that 
there  is,  in  this  provision,  a  narrow  protection  under  Exemption 
Three  of  FOIA  for  those  documents  that  are  solely  generated,  pro- 
duced during  the  dispute  resolution  process.  It  is  a  very  nar- 
row  

Senator  Cohen.  And  for  that  purpose? 

Mr.  Steenland.  And  for  that  purpose,  that  is  correct.  Senator. 

Senator  COHEN.  I  believe  the  Administration  Conference  has  a 
somewhat  different  interpretation  of  that.  My  understanding  is 
that  when  a  government  employee  serves  as  a  mediator  in  an  ADR 
proceeding,  the  mediator's  notes  or  documents  provided  the  medi- 
ator by  a  private  party  might  be  subject  to  the  FOIA. 

Mr.  Steenland.  I  think  that  is  true  under  the  Act  as  it  presently 
stands,  that  is  correct,  sir.  What  I  am  speaking  to  and  I  am  sorry 
if  I  have  confused  the  Chairman,  is  I  am  talking  to  the  beneficial 
aspects  of  S.  1224  and  how  that  improves  and  enhances  the  con- 
fidentiality component  of  the  Act.  I  am  sa3dng  that  this  is  a  very 
helpful  addition. 

Senator  COHEN.  So  you  interpret  S.  1224  then  as  expanding  that 
protection  to  the  materials  furnished  by  the  private  party  to  a  Fed- 
eral Government  employee  who  is  serving  as  a  neutral  party  or  as 
a  mediator,  that  those  notes  and  documents  would  be  protected  or 
exempt  from  FOIA? 

Mr.  Steenland.  That  is  correct.  And  I  do  not  think  it  makes  that 
much  of  a  difference,  Mr.  Chairman,  whether  the  neutral  happens 
to  be  an  employee  of  the  Federal  Government  or  someone  whom 
the  parties  have  retained.  What  is  important  is  the  concept  that 
that  neutral  is  entitled  to  retain  those  essential  documents.  And  I 
think  that  is  a  very,  very  helpful  but  very  narrow  degree  of  protec- 
tion in  order  to  enhance  the  use  of  ADR  by  the  agencies. 

Senator  Cohen.  Senator  Levin? 

Senator  Levin.  We  know  that  where  ADR  has  been  used,  it  has 
had  some  success  and  we  also  know  that  its  use,  in  the  words  of 
a  witness  coming  on  the  next  panel,  Greg  Castle,  has  been  "spotty," 
according  to  his  testimony,  spotty  at  best.  Those  are  the  words  that 
he  uses. 

The  Chairman  has  started  to  probe  as  to  why  it  has  been  spotty, 
and  Dr.  Kelman  has  talked  about  culture.  Mr.  Steenland,  you  have 
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talked  a  little  bit  about  the  current  FOIA  issue,  the  confidentiality 
issue. 

I  want  to  get  back  into  the  culture  question  a  bit.  First,  our  goal 
here  is  to  promote  the  use  of  ADR.  We  have  a  culture  that  starts 
out  with  a  bias  against  it,  and  we  are  trying  to  break  down  that 
bias  in  any  way  we  can. 

We  have  got  a  training  need,  and  you  have  talked  about  the 
training  issue,  Mr.  Wagner.  And  Mr.  Steenland,  you  have  talked 
about  training  your  people  internally.  We  have  got  to  carry  on  the 
ACUS  role  here  if  we  are  going  to  promote  ADR,  and  there  is  some 
question  as  to  who  is  going  to  carry  on  that  role.  We  have  got  a 
lot  of  ground  to  cover  if  we  are  going  to  get  to  all  the  pieces  of  this. 

First,  there  is  another  piece  of  the  culture  it  seems  to  me,  which 
is  that  somehow  or  another  Government  thinks  that  it  is  better 
than  the  private  sector.  We  had,  and  still  do  have,  sovereign  immu- 
nity in  some  places.  The  form  of  that  here,  due  to  a  previous  opin- 
ion of  the  Justice  Department,  is  an  escape  hatch  provision  in  the 
existing  law  which  allows  for  Government  to  say  we  are  not  bound, 
but  you  are.  Now,  that  is  a  remnant  of  a  culture,  it  seems  to  me 
that  somehow  or  another  Government  should  be  more  protected 
than  a  private  sector  person  in  a  dispute  resolution  or  in  a  court. 

Why  do  we  not  break  down  that  piece  of  culture  and  promote 
ADR  by  eliminating  the  escape  hatch,  now  that  we  have  got  an 
opinion  from  the  Justice  Department  that  says  we  constitutionally 
can  do  it? 

Your  answer,  Mr.  Steenland,  was  that  we  want  to  increase  the 
number  of  options.  The  Chairman  then  pointed  out  that  we  are  not 
increasing  the  number  of  options  by  continuing  that  escape  hatch 
option.  Particularly,  we  are  continuing  a  restriction  of  options,  in 
a  sense. 

Why  do  we  not,  at  a  minimum,  say  that  that  escape  hatch  can 
be  waived  by  the  agency?  I  would  frankly  want  to  go  further  and 
just  eliminate  the  darn  escape  hatch,  frankly,  because  I  do  not 
think  it  is  consistent  with  a  more  modern  culture  which  is  that 
government  is  no  better  than  a  private  citizen  and  should  have  no 
greater  standing.  We  pass  laws  saying  we  are  going  to  be  bound 
by  the  same  laws  in  Congress  as  everybody  else  is,  and  we  all 
make  speeches  about  it.  So  we  can  now  legally  get  rid  of  the  escape 
hatch,  why  not  do  it  in  order  to  break  down  that  piece  of  a  culture 
which  I  think  is  a  relic. 

Mr.  Steenman? 

Mr.  Steenland.  Senator,  I  certainly  think  that  the  Committee 
could  do  that.  I  think  that  it  is  a  viable  option.  I  think  that  as  I 
indicated  in  our  testimony,  the  benefits  to  retaining  this  provision 
is  a  close  question  and  it  is  a  matter  of 

Senator  Levin.  What  is  the  benefit?  I  don't  get  it. 

Mr.  Steenland.  The  only  benefit.  Senator,  is  that  it  expressly 
provides  a  somewhat  of  a  hybrid  form  of  dispute  resolution,  some- 
thing between  binding  arbitration  and  the  non-binding.  There  is  a 
middle  one  there. 

Now,  let  me  say  that 

Senator  Levin.  Under  your  approach,  do  you  keep  it  as  one  op- 
tion but  also  have  an  option  that  it  can  be  waived? 
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Mr.  Steenland.  I  would  hope  that  the  Committee  would  indicate 
that  this  could  be  waived.  Let  me  tell  you  what  we  are  doing,  Sen- 
ator. We  have  already,  as  you  know,  issued  the  OLC  opinion,  Office 
of  Legal  Counsel  opinion,  that  says  binding  arbitration  is  now  per- 
missible. We  are  working  with  the  White  House  on  an  executive 
order  that  will  remove  the  last  impediment  so  that  agencies  will  be 
free  to  use  binding  arbitration.  We  will  be  encouraging  agen- 
cies  

Senator  LEVIN.  Truly  binding  arbitration? 

Mr.  Steenland.  Truly  binding  arbitration.  We  will  be  working 
with  them 

Senator  Levin.  Is  that  executive  order  going  to  allow  them  to 
waive  something  or  keep  it  at  their  option? 

Mr.  Steenland.  Well,  I  cannot  speculate  on  what  the  outcome  of 
the 

Senator  LEVIN.  What  are  you  recommending,  can  you  tell  us?  Are 
you  going  to  try  to  say  you  may  waive  it  or  keep  it  at  your  option, 
is  that  what  you  are  going  to  recommend? 

Mr.  Steenland.  I  can  say.  Senator,  that  we  are  going  to  do  ev- 
er3^hing  we  can  to  encourage  Federal  agencies  to  use  binding  arbi- 
tration wherever  and  whenever  they  see  fit. 

Senator  COHEN.  Without  a  waiver? 

Mr.  Steenland.  Yes,  sir. 

Senator  Levin.  Without  a  waiver? 

Mr.  Steenland.  Yes,  sir. 

Senator  Levin.  In  other  words,  just  point  blank. 

Now,  will  that  deter  agencies  from  using  it? 

Mr.  Steenland.  I  think  that  is  a  judgment  call  and  if  it  is  the 
Committee's  judgment  that  the  existing  legislation  would  deter, 
and  there  are  some  Federal  agencies  who  share  that  assessment, 
then  we  would  defer  to  those  agencies  and  we  would  work  with  the 
Committee  on  a  way  to  construct  a  measure  that  would  get  to  the 
goals  that  we  all  share. 

Senator  Levin.  OK. 

Senator  Cohen.  Could  you  explain  to  me  why  would  a  party 
want  to  enter  into  a  non-binding  arbitration? 

Senator  Levin.  It  is  binding  on  the  party  but  not  on  the  Govern- 
ment, is  that  it? 

Senator  Cohen.  Right. 

Mr.  Steenland.  I  think  that  until  the  OLC  opinion  came  out 
there  was  some  benefit  to  engaging  in  attempting  to  resolve  a  dis- 
pute in  a  rather  efficient  manner  that  might  avoid  litigation.  If  the 
party  felt  particularly  strongly  about  its  view  and  considered  that 
it  was  in  good  shape,  it  could  participate  in  the  arbitration,  bearing 
in  mind  that  the  Committee  did,  in  1990,  construct  a  safety  net, 
if  you  will,  which  said  if  the  Government  decided  to  vacate  the 
award  at  least  attorney's  fees  would  be  paid  under  it.  There  was 
that  provision  in  there.  So  that  there  was  only  a  minimal  risk  in- 
volved. 

I  think  that  there  are  reasons,  there  are  benefits  to  it.  I  think 
that,  at  the  same  time 

Senator  Levin.  There  would  be  benefits  the  other  way,  too,  if  the 
private  party  had  the  option  of  saying  that  the  Government  would 
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be  bound  but  not  the  private  party,  there  would  be  benefits  in  that, 
I  assume.  Private  parties  would  use  it  a  hell  of  a  lot  more  often. 

Mr.  Steenland.  I  think  that  is  probably  true.  Senator,  but  I  do 
not  think  that  the  agencies  would  sign  up  for  it. 

Senator  Levin.  I  do  not  think  so.  We  have  talked  about  a  one- 
way street  in  the  area  of  trade;  let  me  tell  you  this  is  a  one-way 
street  if  there  has  ever  been  one. 

What  has  been  the  experience  on  this?  Have,  in  fact,  agencies 
used  that  escape  hatch? 

Mr.  Steenland.  I  am  not  aware  that  they  have,  Senator. 

Senator  Levin.  In  any  case — do  you  know  whether  they  have 
used  it? 

Mr.  Steenland.  I  think  that  question,  if  ACUS  were  here,  I 
think  ACUS  would  be  able  to  answer  the  question  better,  but 
ACUS  is  not  here.  I  do  not  think  John  is  aware  of  any  cir- 
cumstances. 

Senator  Levin.  We  are  getting  some  head-shaking  no  in  the  back 
so  I  have  a  hunch  that 

Mr.  Wagner.  Excuse  me.  I  do  not  think  the  provision  is  used 
very  much  at  all.  The  other  processes  are  used  much  more  fre- 
quently. 

Senator  Levin.  All  right.  That  is  something  which  the  Chairman 
is  interested  in  from  his  questions,  as  well.  We  now  have,  at  least, 
the  flexibility  to  change  this,  given  the  opinion  of  the  Justice  De- 
partment. I  sure  think  we  ought  to.  To  me,  one  of  the  big  deter- 
rents to  using  ADR  would  be  that  if  the  other  guy  can  say,  yes  or 
no,  and  I  cannot — it  is  a  one-way  street.  So,  I  think  we  ought  to 
change  it.  I  would  dump  it  altogether.  At  a  minimum,  make  it  op- 
tional so  at  least  the  private  party  can  argue,  listen,  I  want  ADR 
but  I  want  it  to  be  a  two-way  street  and  you  can  now  make  it  a 
two-way  street  at  your  option  and,  otherwise,  I  will  not  use  it. 

At  a  minimum  that  is  what  we  ought  to  do,  it  seems  to  me.  I 
do  not  see  any  reason  not  to  go  all  the  way  and  just  simply  say 
it  is  binding. 

Mr.  Wagner.  Senator,  if  I  may? 

Senator  Levin.  Sure. 

Mr.  Wagner.  It  is  interesting  that  in  most  situations  agencies 
are  not  using  arbitration  because  of  that  very  fact.  It  has  a  chilling 
effect  on  another  party  other  than  the  Federal  party  to  come  into 
an  arbitration  process  when  you  know  they  can  vacate  the  award. 

Now,  what  is  utilized  much  more  is  mediation  and  facilitation 
where  the  parties  have  picked  the  appropriate  ADR  process  and 
they  are  in  accord  as  to  what  the  outcome  is  going  to  be. 

Senator  Levin.  Mediation  is  fine,  I  am  all  for  it,  but  I  am  also 
really  for  binding  arbitration  and  I  want  to  promote  that  piece  of 
it. 

Mr.  Steenland.  So  is  the  Attorney  General,  Senator,  and  we  are 
doing  everything  we  can  to 

Senator  Levin.  But  there  is  at  least  one  thing  you  are  not  doing 
that  I  want  to  press  you  on,  and  that  is  this  question  of  who  is 
going  to  take  over  fi-om  ACUS?  You  are  saying  that  it  is  inappro- 
priate for  you  to  do  so.  The  mediation  service  seems  to  be  willing 
if  it  gets  some  money.  You  seem  to  be  unwilling  to  do  it  even  if 
you  got  money  because  you  said,  number  one,  the  resources  are  not 
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there,  that  is  the  money  issue;  but  you  also  said  it  would  be  inap- 
propriate for  you  to  do  it. 

Now,  there  are  some  pros  and  cons  to  your  doing  it  and  for  the 
mediation  service  doing  it,  both  ways.  They,  in  effect,  are  a  vendor 
of  their  own  services,  and  I  gather  there  is  some  question  as  to 
whether  they  would  be  the  appropriate  one  to  be  promoting  some- 
thing which  would  look  like  their  own  service,  rather  than  being 
the  neutral  or  holding  out  a  neutral  list  of  some  kind.  I  am  not 
sure  of  that  exactly  but  it  is  worth  exploring. 

But  the  Justice  Department  also  would  have  an  awful  lot  of  clout 
in  terms  of  promoting  this  if  it  were  willing  to  take  on  that  respon- 
sibility. You  said  you  had  a  bunch  of  attorneys  that  were  being  lec- 
tured on  the  use  of  this  inside  the  Justice  Department  and  you 
were  really  promoting  the  use  of  ADR.  Why  could  not  that  same 
training  session  be  used  with  those  75  agencies,  invite  them  to 
come  into  that  same  training  session? 

Mr.  Steenland.  I  think  what  we  need  to  do,  Senator,  is  to  take 
a  look  at  the  specific  functions  that  have  been  performed  by  ACUS 
or  by  others.  There  is  training,  and  then  there  is  reporting  and  rec- 
ordkeeping. Training,  in  our  judgment,  to  be  effective,  has  to  be  the 
responsibility  of  each  particular  agency.  Each  agency,  including  the 
Justice  Department,  has  a  responsibility  to  train  its  own  employ- 
ees. Where  it  wishes  to  get  that  training  is  up  to  the  judgment  and 
resources  of  that  particular  agency. 

Now,  we  are,  in  our  own  very  informal  way,  doing  training  at  the 
Justice  Department,  not  only  for  our  attorneys,  but  also  with  the 
dispute  resolution  specialists  that  this  Act  created.  Every  month 
we  have  a  program  and  we  talk  about  the  use  of  ADR  in  a  particu- 
lar area.  But  for  the  furlough  we  would  have  had  one  last  Wednes- 
day on  the  use  of  ADR  in  enforcement. 

We  are  going  to  do  one  in  a  month  on 

Senator  Levin.  Are  the  other  agency's  specialists  called  into  your 
agency? 

Mr.  Steenland.  We  invite  them,  Senator.  We  are  going  to  do  one 
on  EEO.  We  are  going  to  do  one  every  month.  We  have  got  7 
months'  of  meetings  scheduled,  once  a  month. 

Senator  Cohen.  What  if  you  sent  out  a  memo  and  just  said  we 
are  not  going  to  handle  these  cases,  we  are  not  going  to  litigate 
these  cases  any  more.  You  are  going  to  handle  them  on  an  ADR 
basis.  Would  that  not  really  stir  a  lot  of  interest?  [Laughter.] 

Mr.  Steenland.  Mr.  Chairman,  it  would  certainly  get  their  at- 
tention. I  think  that  that  would  be  a  very  difficult  judgment  to 
make  because  there  are  many  cases  where  ADR  is  inappropriate. 
Until  parties  know  what  the  rules  are,  until  we  establish  some  cer- 
tainty, there  may  be  cases  where  we  need  some  kind  of  precedent. 
There  may  be  cases  where  for  a  particular  reason  the  client  agency 
needs  to  know  what  the  law  means.  An  opposing  party  may  not  be 
willing  to  settle.  Let  us  bear  in  mind  that,  again,  this  is  a  consen- 
sual process  and  the  thrust  of  the  Attorney  General's  program  has 
been  to  use  ADR  wherever  it  is  appropriate.  It  is  neither  a  univer- 
sal panacea  for  all  of  our  problems,  nor  is  it  black  magic.  It  falls 
somewhere  in  the  middle.  And  its  use,  where  appropriate,  is  impor- 
tant. 
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Now,  let  me  also  say  that  the  Attorney  General  intends  to  use 
her  powers  of  persuasion  with  the  general  counsels  of  the  executive 
branch  agencies  and  to  work  with  them  on  their  cases  in  litiga- 
tion— the  "in-litigation"  part  is  important — in  order  to  encourage 
greater  use  of  ADR. 

But,  you  see,  we  have  an  institutional  concern — and  I  address 
this  to  the  Chairman  and  to  Senator  Levin,  for  your  specific  ques- 
tion— we  are  the  nation's  litigators.  And  when  we  litigate  a  case  we 
make  a  judgment  call  as  to  what  to  do  in  litigation  strategy.  We 
do  not  assess  the  underlying  policies,  the  programmatic  issues  of 
the  agency. 

The  Environment  Division  does  not  tell  EPA  how  to  run  a  Clean 
Air  Act  program.  The  Civil  Division  in  a  Federal  programs  case 
does  not  necessarily  speak  to  how  a  particular  program  at  the  De- 
partment of  Commerce  ought  to  be  run.  That  is  a  program  call. 

Senator  Levin.  When  you  decide  to  litigate,  do  you  make  a  deci- 
sion as  to  whether  to  use  ADR 

Mr.  Steenland.  Yes. 

Senator  Levin  [continuing].  In  lieu  of  litigation,  upfront? 

Mr.  Steenland.  Yes. 

Senator  Levin.  So  that  you  might  make  an  offer  to  the  party  say- 
ing we  are  now  about  to  litigate,  however,  we  are  willing  to  use 
ADR  if  you  are,  something  like  that? 

Mr.  Steenland.  In  conjunction  with  consultation  with  agency 
counsel,  Senator,  that  is  correct. 

Senator  Levin.  And  you  do  that  in  every  case? 

Mr.  Steenland.  That  is  our  goal. 

Senator  Levin.  Your  goal? 

Mr.  Steenland.  We  are  not  there  yet. 

Senator  Levin.  In  what  percentage  of  the  cases  do  you  think  you 
would  make  the  offer? 

Mr.  Steenland.  Well,  I  think  that  is  difficult  to  quantify  because 
one  of  the  things  we  have  done  is  to  recognize  that  every  case,  or 
at  least  certain  types  of  cases,  are  very  different. 

Senator  Levin.  Small  percentage,  medium-sized? 

Mr.  Steenland.  Small  percentage. 

Senator  Levin.  ADR  is  only  appropriate  in  a  small  percentage  of 
cases? 

Mr.  Steenland.  I  think  that  is  correct.  Senator. 

Senator  Levin.  OK.  So  that  if  this  were  fully  implemented,  and 
we  had  everyone  trained  and  the  culture  changed  and  we  did  ev- 
erything that  we  really  wanted  to  do,  it  would  still  be  a  relatively 
small  percentage  where  ADR  would  be  appropriate,  in  your  view? 

Mr.  Steenland.  Even  if  it  is  a  small  percentage 

Senator  Levin.  I  will  get  to  that  in  a  moment.  But  even  if  it  is 
useful,  I  know  that,  but  before  we  get  to  that  point,  would  it  be  a 
small  percentage,  in  your  view? 

Mr.  Steenland.  I  think  20  percent  would  be  a  phenomenal  suc- 
cess. 

Senator  Levin.  OK.  Now,  get  to  the  "even  if." 

Mr.  Steenland.  But  even  if  20  percent,  we  have  something  like 
20  percent,  we,  the  Department  of  Justice  have  20  percent  of  all 
cases  in  Federal  court. 
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Twenty  percent  of  that  number  is  a  very  significant  contribution 
toward  improving  access  to  Justice.  So  let  me  get  back  just  to  the 
point,  Senator,  that  you  raised  a  minute  ago. 

We  need  to  be  respectful  of  what  our  client  agencies  are  doing 
on  the  program  side,  and  the  concern  we  have  is,  if  we  were  to  take 
over  the  reporting  functions  of  ACUS,  if  we  were  to  address  all  of 
those  other  matters  dealing  not  with  litigation,  now,  but  with  ad- 
ministrative decision-making,  we,  the  nation's  litigators,  would  be 
crossing  that  line  between  litigation  and  programs  and  it  could 
have  an  adverse  impact  on  our  ability  to  defend  Federal  agencies 
or  to  bring  suit  on  theii  behalf. 

Senator  Levin.  The  promotion  of  ADR,  is  that  a  legitimate  De- 
partment of  Justice  function? 

Mr.  Steenland.  It  is  wholly  legitimate,  sir,  and  let  me  tell  you 
a  little  bit  about  what  we're  doing. 

Senator  Levin.  I  mean  in  the  other  agencies. 

Mr.  Steenland.  Absolutely. 

Senator  Levin.  OK.  So  it's  the  tabulation  part  that  you  think 
crosses  the  line? 

Mr.  Steenland.  It  is  a  legitimate  function,  it  is  one  that  I  think 
we  can  best  exercise  on  an  informal,  agency-by- agency  basis,  as  op- 
posed to  being  charged  with  specific  obligations. 

There  are  things  that  we  can  do.  There  are  things  that  a  number 
of  the  agencies  can  do  in  order  to  encourage  greater  use  of  ADR. 
They  are  basically  what  the  Attorney  General  is  doing  right  now 
in  her  program. 

Senator  Levin.  I  think  that  your  analysis  is  right.  We  ought  to 
look  at  each  of  the  functions  that  have  been  performed  by  ACUS 
and  figure  out  where  they  best  go. 

Let  me  ask  the  Mediation  Service.  You  need  resources  in  order 
to  pick  up  what  functions,  and  how  many  resources  do  you  need? 

Mr.  Wagner.  One  of  the  functions  we  have  assumed  is  the  out- 
reach information,  or  the  library  that  they  had  housed  for  years. 
We  could  use  some  resources  if  we're  going  to  continue  that  on  a 
full-time  basis. 

Right  now  we're  looking  at  hiring  part  time  in  order  to  get  the 
system  running,  and  as  soon  as  we  get  to  that  point,  then  we'll 
make  a  decision  down  the  road  as  to  what  to  do  next. 

Senator  Levin.  What  are  we  talking  about  in  terms  of  resources 
for  just  that  library  function? 

Mr.  Wagner.  At  least  a  couple  of  FTE's,  at  least  that,  and  I  don't 
know,  in  terms  of — I  would  have  to  get  back  to  the  Committee  on 
that. 

Senator  Levin.  Would  you  let  us  know  what  you're  talking 
about? 

Now,  what  other  ACUS  function  should  you  be  picking  up? 

Mr.  Wagner.  We're  into  the  promotion  of  ADR,  as  you  know,  the 
education  part  of  it  and  the  training  function.  We  will  continue  to 
do  that  on  an  interagency  basis,  but  other  functions  of  ACUS,  we 
had  talked  about  the  reporting  to  Congress,  that  function  that  they 
have.  But  the  more  we  thought  about  it,  we  thought  it  best  rest 
with  each  Federal  agency  to  do  that,  perhaps  in  their  annual  re- 
ports, that  they  report  to  Congress  exactly  what  they're  doing  in 
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the  ADR  field,  how  they're  engaging  in  any  one  of  those  processes 
in  order  to  resolve  disputes  in  a  nonlitigous  way. 

Senator  Levin.  Do  you  get  agencies  to  pay  for  your  personnel? 
When  you  do  mediation  work,  do  agencies  pay  for  that? 

Mr.  Wagner.  For  travel  and  expenses? 

Senator  Levin.  Yes. 

Mr.  Wagner.  Yes. 

Senator  Levin.  But  not  salaries? 

Mr.  Wagner.  Salaries  as  well. 

Senator  Levin.  Now,  does  that  then  create  a  different  impression 
on  the  part  of  the  agencies,  that  it  looks  like  you're  promoting  your 
own  service  when  you're  promoting  ADR?  Do  you  think  that  creates 
a  problem,  the  perception? 

Mr.  Wagner.  It  could.  There  is  always  that  perception,  certainly. 

Right  now  we're  not  wholescale  marketing  of  our  services.  We're 
basically  reacting  to  the  demand  that  we're  seeing  on  the  part  of 
agencies,  and  it's  growing.  Senator.  It  is  growing  every  year.  In 
fact,  we  doubled  our  effort  from  last  year  with  the  existing  man- 
power we've  got.  So  we're  kind  of  in  a  dilemma,  too,  as  to  what  the 
future  holds. 

Senator  LEVIN.  I  just  have  one  last  question. 

How  often  do  the  requests  for  alternative  dispute  resolution  come 
from  the  private  sector  rather  than  from  us? 

Mr.  Wagner.  Often.  We  can 

Senator  Levin.  Would  it  be  50-50,  where  it's  a  private  party  that 
says  they  want  to  use  ADR? 

Mr.  Wagner.  Yes. 

Senator  Levin.  So  even  though  we  have  that  escape — I'm  talking 
about  binding  arbitration  here,  by  the  way.  Do  we  ever  get  requests 
for  binding  arbitration  from  the  private  sector? 

Mr.  Wagner.  Not  as  much,  no.  We  get  a  lot  of  requests  for  medi- 
ation, a  lot  of  requests  for  training,  from  the  private  sector,  and  we 
have  to  turn  them  away  because  we're  not  authorized  to  provide 
that  to  the  private  sector. 

Senator  Levin.  But  in  terms  of  binding  arbitration,  we  rarely  get 
that  from  the  private  sector. 

Do  we  frequently  offer  arbitration  with  the  escape  hatch?  In  the 
agencies,  are  they  offering  it?  That's  not  much  of  an  offer,  as  far 
as  I'm  concerned. 

Mr.  Wagner.  No. 

Mr.  Steenland.  I  don't  have  an  answer  to  that.  Senator.  I'm  just 
not 

Senator  Levin.  Does  anybody  know  how  much  binding  arbitra- 
tion has  been  used? 

Mr.  Steenland.  There  has  been  a  prohibition  on  the  use  of  bind- 
ing arbitration. 

Senator  Levin.  No,  I'm  talking  about  binding  on  one  side. 

Mr.  Steenland.  Oh.  As  far  as  we  know,  that  provision  has  not 
been  used.  To  the  best  of  our  knowledge,  it  has  not. 

Senator  Levin.  What  do  we  call  that?  With  a  one-way  street,  it's 
not  binding  arbitration.  What  is  it? 

Mr.  Wagner.  Opt  out. 

Mr.  Steenland.  Opt  out. 

Senator  Levin.  Opt  out  arbitration — has  that  been  used  at  all? 
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Mr.  Steenland.  As  far  as  we  know,  it  has  not  been  used. 

Senator  Levin.  Thank  you. 

Senator  COHEN.  Maybe  "cop  out" [Laughter.] 

Senator  COHEN.  I  have  just  a  couple  of  quick  questions,  Mr. 
Steenland. 

I'm  still  at  least  not  persuaded  that  the  interpretation  is  correct. 
I'm  looking  at  S.  1224  on  the  bottom  of  page  3,  where  it  provides 
the  FOIA  exemption.  It  says  the  exemption  applies  to  any  record 
that  (a)  is  generated  by  an  agency. 

Is  it  your  interpretation  that  "generated  by  an  agency"  would  in- 
clude a  mediator's  notes? 

Mr.  Steenland.  No.  I  think  what  we  need  to  do  there,  Mr. 
Chairman,  is  to  say  that 

Senator  Cohen.  Or  contained  in  a  mediator's  notes? 

Mr.  Steenland.  No.  What  this  provision  addresses  are  the  docu- 
ments that  would  be 

Senator  COHEN.  Furnished  by  the  agency. 

Mr.  Steenland  [continuing].  Furnished  by  the  agency.  That  is 
correct. 

Senator  COHEN.  What  about  the  mediator?  What  about  his  notes 
and  materials  that  he  develops  during  the  course  of  the  mediation? 
Would  that  be  affected? 

Mr.  Steenland.  Those  documents  are  addressed  in  the  present 
provisions  of  574(a),  which  address  the  confidentiality  of  the  docu- 
ments generated  by  the  neutral. 

Senator  Cohen.  I  won't  take  the  time  to  dispute  it  now,  but  I 
think  it  needs  clarification. 

Also,  on  the  next  page,  on  page  4,  we  have  initially  provided  to 
an  agency — should  the  word  "initially"  remain? 

Mr.  Steenland.  Yes,  it  should.  That  should  remain  because 
what  that  does  is  keep  that  exemption  narrow.  There  might  be 
other  types  of  documents  that  the  agency  hasn't  yet  seen — should 
they  be  available  to  the  public — if  it's  provided  at  the  first  instance 
as  part  of  the  dispute  resolution  process?  If  it  is  given  to  the  agen- 
cy during  that  process,  in  my  judgment,  what  that  provision  does 
is  to  bring  it  clearly  within  the  definition  in  the  Act  of  a  dispute 
resolution  communication. 

Senator  COHEN.  And  would  your  interpretation  of  initially  pro- 
vided to  an  agency  include  the  mediator  as  part  of  the  agency? 

Mr.  Steenland.  Yes,  the  mediator's  notes,  the  mediator's  re- 
ports, whatever. 

Senator  COHEN.  I  think  that's  all  I  have. 

Senator  Levin.  That's  all. 

Senator  Cohen.  Thank  you  very  much.  You  have  been  very  help- 
ful. 

We  will  now  move  on  to  Panel  2. 

Senator  Levin.  Mr.  Chairman,  could  I  ask  that  the  testimony  rel- 
ative to  S.  1224  of  Thomas  Furtado,  who  is  President  of  the  Om- 
budsman Association,  be  included  in  the  record? 

Senator  Cohen.  It  will  be  included  in  the  record  in  full. 

Senator  Levin.  Thank  you. 

Senator  COHEN.  First  let  me  welcome  Nancy  Miller,  formerly  a 
senior  attorney  at  the  Administrative  Conference  of  the  United 
States.  As  we  know,  the  Administrative  Conference  was  not  funded 
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this  year  and,  therefore,  closed  its  doors.  I  very  much  appreciate 
your  being  here,  Ms.  Miller,  to  testify. 

Ms.  Miller.  My  pleasure. 

Senator  Cohen.  Also  we  have  Philip  Harter,  the  Chairman  of  the 
American  Bar  Association's  Section  of  Administrative  Law  and 
Regulatory  Practice;  Marshal  Breger,  a  Senior  Fellow  at  the  Herit- 
age Foundation,  and  former  chairman  of  the  Administrative  Con- 
ference of  the  United  States;  and  Gray  Castle,  representing  the 
Government  Contract  Disputes  Committee  of  the  Center  for  Public 
Resources. 

Ms.  Miller,  would  you  like  to  proceed. 

TESTIMONY  OF  NANCY  G.  MILLER,  ESQ.,i  SENIOR  ATTORNEY, 
ADMINISTRATIVE  CONFERENCE  OF  THE  UNITED  STATES 

Ms.  Miller.  Thank  you. 

Mr.  Chairman,  Senator  Levin,  thank  you  very  much  for  inviting 
me  to  testify  this  morning  on  S.  1224,  the  Administrative  Dispute 
Resolution  Act  of  1995. 

As  you  mentioned,  from  1988  until  it  closed  last  month,  I  was 
with  the  Administrative  Conference  of  the  United  States,  where  I 
was  actively  involved  in  its  ADR  activities.  We  at  the  Conference 
were  in  a  particularly  good  position  to  see  how  well  the  ADR  Act 
worked  during  its  5  years  of  initial  life  because  of  our  coordinating 
and  clearinghouse  functions.  I  strongly  endorse  the  permanent  au- 
thorization of  the  ADR  Act. 

Although  I  would  like  to,  I  will  not  belabor  the  loss  of  the  Con- 
ference, except  to  say  that  the  agency's  ADR  coordinating  activities, 
the  guides  and  information  documents  that  it  produced  and  distrib- 
uted, the  technical  and  education  programs  it  offered,  the  advice 
and  technical  assistance  it  made  available,  the  interagency  efforts 
it  organized,  the  newsletter  it  published,  and  the  research  it  under- 
took, all  were  critical  factors  in  the  successful  strides  the  Federal 
Government  has  taken  in  implementing  the  ADR  Act. 

At  the  risk  of  sounding  immodest,  I  do  not  believe  that  ADR 
would  be  as  well  on  its  way  toward  being  an  acceptable  and  com- 
monly used  method  for  Federal  agencies  to  manage  their  disputes 
without  the  work  over  the  last  decade,  and  particularly  over  the 
last  five  or  6  years,  of  the  Administrative  Conference  of  the  United 
States. 

So  far  as  I  can  see,  there  is  no  reason  not  to  authorize  the  ADR 
Act  on  a  permanent  basis.  The  Act  has  resulted  in  positive  strides 
towards  the  effective  and  efficient  use  of  ADR  techniques  by  Fed- 
eral agencies.  Although  additional  resources  would  certainly  im- 
prove implementation  efforts,  it  has  not  been  an  extremely  expen- 
sive effort,  and  the  evidence,  largely  anecdotal  though  it  is,  sug- 
gests that  the  agencies'  use  of  ADR  techniques  have  saved  time 
and  money,  increased  users'  satisfaction  with  the  resolution  of  their 
disputes,  and  produced  results  at  least  as  good  as,  if  not  better 
than,  other  dispute  resolution  techniques. 

The  failure  of  Congress  to  reauthorize  the  Act  would  have  the  ef- 
fect of  sending  a  message  that  it  no  longer  endorses,  no  longer  sup- 
ports, the  use  by  agencies  of  methods  that  can  improve  the  way 
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they  manage  conflict  and  can  increase  the  pubHc's  abihty  to  partici- 
pate in  how  their  disputes  with  the  Government  are  resolved. 

I  would  like  to  focus  on  two  subjects  this  morning,  first,  the  one 
that's  been  the  subject  of  a  lot  of  discussion  today — where  should 
the  responsibilities  that  were  once  the  Administrative  Conference's 
go — and  second,  the  changes  in  the  Act  that  S.  1224  would  make. 

The  original  ADR  Act  gave  the  Conference  a  number  of  imple- 
mentation responsibilities.  Some  we  shared  with  the  Federal  Medi- 
ation and  Conciliation  Service,  such  as  the  policy  consultation  func- 
tion, and  it  is  appropriate  that  FMCS  retain  that  function  itself. 
Others  are  either  less  critical  in  this  second  generation  of  the  Act, 
or  are  difficult  to  place  elsewhere  because  of  the  loss  of  the  Admin- 
istrative Conference's  unusual  structure. 

The  Conference  was  well  designed  to  accomplish  its  statutory  re- 
sponsibilities. It  was  an  independent  entity,  a  part  of  the  Govern- 
ment, but  with  an  institutional  framework  for  public  input.  Be- 
cause it  had  no  direct  regulatory  responsibilities,  formally  oversaw 
no  other  agencies,  and  had  a  reputation  as  a  source  of  considerable 
independent  expertise,  other  agencies  were  particularly  willing  to 
ask  us  for  advice  and  consult  informally. 

The  Administrative  Conference  had  few  axes  to  grind  or  products 
to  sell,  other  than  good  government.  There  is  no  other  part  of  the 
Federal  Government  which  has  a  similar  combination  of  independ- 
ence and  expertise.  Reassigning  the  statutory  responsibilities  to  a 
line  agency,  or  one  with  substantial  other  duties,  may  cause  more 
problems  that  it  solves. 

The  Conference  took  no  official  position  on  the  transfer  of  its  re- 
sponsibilities, although  the  Office  of  the  Chairman  gave  the  ques- 
tion considerable  thought.  Many  of  its  information  resources,  as 
John  Wagner  noted  earlier,  went  over  to  the  Federal  Mediation  and 
Conciliation  Service,  including  the  ADR  reading  room  and  the 
mechanisms  for  continuing  some  of  the  Administrative  Con- 
ference's clearinghouse  activities.  Our  view  was  that  FMCS  would 
be  well  placed  to  take  over  those  responsibilities. 

My  own  view  is  that  there  is  no  appropriate  place  to  transfer  the 
management  of  the  roster  of  neutrals,  the  computerized  database 
containing  information  concerning  private  sector  neutrals  who  are 
interested  in  assisting  Federal  agencies  and  resolving  disputes. 
Any  agency  that  itself  offers  neutral  services  may  lack  the  requisite 
impartiality  to  operate  such  a  roster. 

Moreover,  as  agencies  develop  their  own  resources,  both  within 
the  Government  and  outside,  a  government-wide  roster,  although 
useful,  may  not  be  quite  as  critical  as  it  was  in  the  early  days. 

Just  as  the  ADR  Act  structure  for  agency  activities  is  focused  on 
the  dispute  resolution  specialist,  the  Administrative  Conference 
served,  to  a  large  degree,  as  a  focus  for  government-wide  activities. 
In  fact,  one  of  the  most  exciting  developments  resulting  from  the 
implementation  of  the  ADR  Act  over  the  last  several  years  was  the 
extent  to  which  agencies  worked  cooperatively  to  develop  informa- 
tion sources,  create  guidebooks  and  training  materials,  and  share 
expertise.  Having  a  single  point  of  contact  is  certainly  preferable, 
and  if  there  is  some  way  to  re-create  the  Administrative  Con- 
ference, I  personally  would  be  thrilled.  I  know  that  isn't  likely. 
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I  would  hope,  though,  that  agencies  can  continue  to  work  to- 
gether productively  to  leverage  their  resources.  FMCS  may  be  able 
to  serve  as  a  point  of  contact  for  that  sort  of  activity. 

Although  I  do  not  see  a  strong  need  to  continue  the  Conference's 
reporting  requirements,  I  would  encourage  Congress  to  actively  use 
its  oversight  function  to  ensure  that  agencies  do  continue  their 
ADR  efforts,  because  I  think  that's  one  of  the  main  functions  at 
this  stage  of  a  reporting  requirement,  to  serve  as  a  bit  of  a  "goad" 
to  agencies  to  continue  doing  what  they  have  been  doing  and  to  in- 
crease those  activities. 

With  respect  to  the  provisions  of  S.  1224,  I  support  their  enact- 
ment. Along  with  the  permanent  authorization,  the  provisions  re- 
lating to  the  confidentiality  protections  and  contracting  are,  to  my 
mind,  the  most  important. 

I  would  suggest  a  few  additional  changes.  I  would  recommend 
that  the  term  "ombuds"  or  "ombudsperson"  be  included  in  the  defi- 
nition of  alternative  means  of  dispute  resolution.  I  would  also  sug- 
gest clarifying  the  language  in  section  574  to  ensure  that  docu- 
ments prepared  by  private  parties  and  submitted  to  a  government 
employee  neutral  are  protected  from  FOIA  disclosure.  I  think  you 
can  read  the  provisions  to  include  that,  but  it  would  probably  be 
easier  just  to  make  a  change  so  that  nobody  has  to  argue  about  it 
later. 

One  of  the  biggest  practical 

Senator  LEVIN.  May  I  interrupt  just  one  second  here?  I  do  apolo- 
gize. I  have  to  leave.  But  on  that  one  narrow  issue,  you're  talking 
about  documents  that  are  prepared  for  the  purpose 

Ms.  Miller.  Precisely. 

Senator  Levin.  Not  just  documents  submitted,  but  documents 
that  were  prepared  for  the  purpose  of  the  ADR. 

Ms.  Miller.  Right,  exactly.  Parallel  to  the  protection  for  the 
Government.  You're  talking  about  ones  prepared  for  the  dispute 
resolution  proceedings  specifically,  so  that  pre-existing  documents 
are  not  covered.  "Dispute  resolution  communication"  is  a  defined 
term  in  the  statute  and  it  would  cover  those  kinds  of  things. 

Senator  COHEN.  Mr.  Harter,  did  you  want  to  interrupt  here? 

Mr.  Harter.  No.  I  was  just — it  is  a  defined  term  in  the  Act,  a 
narrowly  defined  one  created  for  the  purpose  of  the  Act,  so  you  just 
reference  back  to  the  one  that's  earlier  defined. 

Ms.  Miller.  One  of  the  biggest  stumbling  blocks  for  agencies 
using  neutrals  is  procuring  them.  In  some  numbers  of  cases,  it  is 
perfectly  appropriate  to  use  in-house  or  Government  employee  me- 
diators or  neutrals.  In  other  cases,  however,  only  the  private  sector 
can  provide  the  requisite  neutrality  and/or  expertise.  While  I  am 
not  the  first  to  suggest,  even  this  morning,  that  the  Federal  Gov- 
ernment's procurement  rules  are  somewhat  cumbersome,  the  hiring 
of  ADR  neutrals  is  a  context  where  different  rules  or  fewer  rules 
may  well  be  appropriate. 

In  most  cases,  the  Government  is  only  one  of  the  procuring  par- 
ties. The  private  party  also  must  agree  to  the  hiring  of  the  neutral. 
Moreover,  the  cost  of  the  neutral  is  being  shared  between  the  Gov- 
ernment and  the  private  party.  These  characteristics  are  not  best 
served  by  a  system  aimed  at  ensuring  complete  Government  con- 
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trol  over  hiring  decisions.  I  recognize  that  Congress  may  be  wary 
of  taking  such  a  step,  but  I  do  urge  its  consideration. 

As  a  first  step,  Congress  may  wish  to  have  an  agency  such  as  the 
General  Services  Administration  or,  if  appropriate,  the  Office  of 
Federal  Procurement  Policy,  to  work  to  develop  processes  for  expe- 
diting the  hiring  of  private  sector  neutrals.  The  EPA  and  the  Army 
Corps  of  Engineers  have  each  set  up  so-called  umbrella  contracts, 
which  may  serve  as  at  least  the  beginnings  of  useful  models  for 
such  processes. 

Finally,  I  would  suggest  that  the  provisions  that  limit  an  agen- 
cy's ability  to  use  binding  arbitration  be  eliminated.  As  noted  ear- 
lier today,  the  Justice  Department  has  removed  its  constitutional 
concerns  since  the  Act's  original  passage.  Binding  arbitration  is 
often  not  the  best  ADR  technique  to  use,  but  it  should  be  available 
along  with  all  the  other  techniques  aimed  at  improving  the  effec- 
tiveness and  efficiency  of  Government  dispute  resolution.  My  un- 
derstanding is,  based  on  the  work  from  the  Administrative  Con- 
ference, that  the  opt-out  provision  was  never  used  and  that  the 
willingness  of  agencies  and  private  parties  to  enter  into  what  I  call 
semi-binding  arbitration  was  very  limited.  I  think  there  were  one 
or  two  situations  where  they  did  it  using  a  Government  employee 
as  a  neutral,  a  judge  from  the  Board  of  Contract  Appeals,  for  exam- 
ple, but  basically  binding  arbitration  just  wasn't  used. 

Like  many  others,  I  think  that  mediation  and  some  of  the  other 
ADR  processes  should  be  encouraged  over  binding  arbitration,  but 
it  should  be  available.  There  should,  at  least,  be  an  opportunity  to 
waive  the  binding  arbitration  provisions,  if  they  are  retained. 

I  would  be  happy  to  answer  any  questions  or  to  work  with  the 
Subcommittee  and  its  staff  Thank  you  for  the  opportunity. 

Senator  COHEN.  Thank  you  very  much,  Ms.  Miller.  Mr.  Harter. 

TESTIMONY  OF  PHILIP  J.  HARTER,i  CHAIRMAN,  SECTION  OF 
ADMINISTRATIVE  LAW  AND  REGULATORY  PRACTICE,  AMER- 
ICAN BAR  ASSOCIATION 

Mr.  Harter.  Thank  you. 

I  am  Philip  Harter.  I  am  here  as  the  chairman  of  the  Section  on 
Administrative  Law  and  Regulatory  Practice  of  the  American  Bar 
Association  speaking  on  behalf  of  the  American  Bar  Association  as 
a  whole. 

I  think  it  might  be  appropriate  to  begin  with  a  little  bit  of  a  "war 
story".  I'm  in  the  middle  of  negotiating  a  rulemaking  at  the  Occu- 
pational Safety  and  Health  Administration  on  the  construction  of 
steel  buildings.  It's  the  most  hazardous  occupation  in  the  United 
States,  outside  of  underground  mining. 

In  1973,  the  Ironworkers  petitioned  OSHA  for  a  new  rule.  It  has 
been  so  controversial  that,  for  22  years,  it  has  remained  on  OSHA's 
docket.  It  died  twice  before — after  they  issued  a  Notice  of  Proposed 
Rulemaking — and  each  time  they  got  it  jammed  down  their  throat. 
This  happens  in  controversial  rules.  So  they  finally  turned  to  a  ne- 
gotiated rule. 

When  Marshall  Breger  was  the  Solicitor  of  the  Department  of 
Labor,  he  looked  at  it  and  said  this  is  non-negotiable:  the  parties 
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are  too  far  apart;  it  is  too  controversial.  Unless  something  very 
strange  happens,  we  will  reach  agreement  on  a  total  rule  tomor- 
row. That  is  just  a  very  exciting  development.  I  say  that  only  be- 
cause I  think  it  shows  the  power  of  these  practices  in  bringing  par- 
ties together  to  work  out  very,  very  difficult  and  very,  very  hard 
agreements.  It  can  be  done  and  replicated  throughout  the  Govern- 
ment, on  a  whole  host  of  issues. 

So  I  am  here  on  behalf  of  the  ABA  to  provide  our  wholehearted, 
enthusiastic  support  for  the  permanent  enactment  of  both  the  Dis- 
pute Resolution  Act  and  the  negotiated  rulemaking  act.  The  ABA 
formally  endorsed  that  position  at  its  February  meeting  this  year. 

Rather  than  go  through  my  full  testimony,  I  would  like  to  hit  on 
a  couple  of  points,  probably  with  a  little  bit  different  perspective 
than  some. 

As  to  the  issue  of  who  takes  over  the  role  of  ACUS,  it  strikes  me 
that  that  is  the  wrong  question.  The  Congress  of  the  United  States 
ought  to  admit  that  it  made  a  mistake  and  simply  fund  ACUS 
again.  We  have  a  majority  of  the  staff  right  here  in  the  room,  and 
we  could  start  this  afternoon. 

Senator  COHEN.  Are  they  on  furlough.  [Laughter.] 

Mr.  Harter.  Permanent  furlough.  I'll  now  get  on  to  the  merits. 

Let's  talk  about  arbitration 

Senator  COHEN.  You  can  blame  the  Heritage  Foundation  for  that. 
[Laughter.] 

Mr.  Harter.  Whatever.  Anyhow,  I  want  to  step  back.  I  rep- 
resented the  ABA  in  the  testimony  during  the  enactment  of  the 
Dispute  Resolution  Act,  so  I  want  to  provide  a  little  bit  of  a  per- 
spective of  where  that  "opt  out"  provision  came  from. 

At  the  time  of  the  hearing,  in  this  very  room,  the  ABA  was 
strongly  of  the  view,  and  remains  strongly  of  the  view,  that  our 
constitutional  analysis  was  right,  that  it  was  fully  permissible  for 
the  United  States  Government  to  be  bound  by  arbitration.  The  De- 
partment of  Justice  asserted  with  very  little  analysis,  that  it  was 
not.  OLC  is  the  "800  pound  gorilla"  on  constitutional  issues,  and 
Senator  Levin  wisely  observed  that  if  we  are  both  in  favor  of  ADR, 
go  practice  what  you  preach  and  mediate  upon  thyself,  which  we 
did. 

Interesting,  in  the  current  environment,  Sally  Katzen  was  the 
mediator  of  that  task,  and  we  worked  out  the  agreement  that  in- 
cluded the  opt  out  provision.  That  satisfied  the  Department  of  Jus- 
tice's concern  that  an  officer  of  the  United  States  had  to  have  the 
final  say. 

It  was  designed  in  a  way  to  make  it's  use  very  unattractive.  If 
people  really  look  at  how  that  provision  works,  it  is  very  difficult 
for  an  agency  to  overturn  a  provision.  I  don't  want  to  go  into  that. 
And  then 

Senator  COHEN.  I'm  sorry.  It's  difficult  for  an  agency  to  over- 
turn  

Mr.  Harter.  Well,  it  has  to  be  done  personally  by  the  head  of 
the  agency,  as  a  nondelegable  duty.  The  idea  to  do  so  has  to  origi- 
nate through  separation  of  functions.  The  counsel  who  represented 
the  agency  in  the  arbitration  cannot  participate  in  the  decision.  It 
has  to  be  an  open  process.  If  it's  going  to  go  up  to  the  Secretary, 
full  briefs  have  to  be  adhered  to.  So  it  isn't  just  that  the  arbitration 
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counsel  says,  "Jeez,  I  lost,  I'm  going  to  overturn  it."  It  is  a  big  deal. 
The  bigger  the  agency,  the  bigger  deal  it  is. 

In  order  to  underscore  how  rarely  it  was  expected  to  be  used,  the 
Act  provides  that  the  Agency  would  pay  attorneys'  fees,  at  a  time 
when  the  Government  was  trying  everything  it  possibly  could  to 
cut  down  on  pajdng  attorney's  fees.  So  it  really  was  crafted  entirely 
as  a  safety  valve,  in  order  to  make  it  attractive  for  the  private  sec- 
tor. 

Senator  COHEN.  What's  the  problem?  Why  hasn't  it  been  used? 

Mr.  Harter.  Because  people  have  widely  misunderstood  it. 
They're  concerned  that  the  agency  gets  "two  bites  at  the  apple". 
They  don't  think  the  safeguards  were  quite  secure  enough.  I  was 
willing  to  go  along  with  it  only  in  the  face  of  this  argument  that 
binding  arbitration  was  unconstitutional,  an  argument  I  did  not 
agree  with  and  do  not  agree  with.  But  what  do  you  do?  It's  the  art 
of  compromise.  So  we  got  it  done. 

After  a  full  analysis — the  first  analysis  that  the  Department  of 
Justice  has  really  done — the  Department  reversed  its  position. 

Senator  COHEN.  Was  there  was  no  analysis  done  in  the  first  in- 
stance? 

Mr.  Harter.  Right. 

Even  so,  that  impediment  is  removed.  Arbitration  is  fully  con- 
stitutional now.  The  whole  reason  the  opt-out  was  there  was  to  ad- 
dress a  constitutional  issue,  and  since  it  is  for  the  opt-out  ought  to 
be  removed  as  well.  If  the  Department  of  Justice  is  concerned  that 
authorizing  binding  arbitration  will  mean  you're  not  allowed  to  use 
nonbinding  arbitration — I  don't  understand  that,  and  I'm  sure  that 
their  prosecutors  continue  to  advocate  lesser  included  offenses — put 
in  the  definition  section  that  the  dispute  resolution  processes  in- 
clude binding  and  non-binding  arbitration,  just  to  make  it  very 
clear. 

The  second  point  that  they  don't  address  is  that  there  is  a  whole 
string  of  Comptroller  General  opinions  that  say  a  government 
agency  is  not  permitted  to  use  binding  arbitration  unless  expressly 
authorized  by  statute.  They  can't  overturn  those  by  Executive 
Order.  The  President  of  the  United  States  can't  do  it  by  Executive 
Order.  The  Attorney  General  can't  just  say  go  forth  and  arbitrate. 
Absent  enabling  legislation,  arbitration  is  illegal. 

Congress  has  to  change  the  law.  So  you  need  to  make  clear  that 
they  can  use  arbitration.  How  widely  will  it  be  used?  I  don't  know. 
I  personally  have  been  contacted  in  a  couple  of  instances,  "is  there 
a  way  we  can  get  rid  of  the  opt  out  provision,  and  if  so,  we're  inter- 
ested. If  not,  we're  not."  So,  from  my  personal  experience,  I  know 
of  three  or  four  cases  in  which  that  has  been  the  case.  So  it  is  po- 
tentially a  very  important  case. 

A  lot  of  cases  where  people  have  been  interested  in  using  it  is 
where  you  mediate  an  agreement  between  an  agency  and  a  group 
for  action  to  be  taken  in  the  future.  You  say  OK,  this  is  going  to 
be  a  complicated  program  to  implement  in  the  future,  so  how  are 
we  going  to  resolve  disputes  in  the  future?  Arbitration  is  the  logical 
means  for  that,  but  not  if  the  Government  gets  to  opt  out. 

Senator  COHEN.  Is  there  a  problem  with  the  confidentiality? 

Mr.  Harter.  My  position  on  confidentiality  is  a  little  bit  dif- 
ferent. I  think  the  thing  that  is  absolutely  critical  to  protect  is  the 
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communications  between  the  mediator  and  the  parties.  That's 
what's  new;  that's  what's  different — the  discussions  between  the 
mediator,  arbitrator,  or  neutral  and  the  parties.  That's  what  dif- 
ferentiates dispute  resolution  from  unassisted  settlement  negotia- 
tions. 

There  is  nothing  new,  no  new  information  contained  in  a  commu- 
nication between  a  party  and  the  mediator.  All  factual  information, 
all  legal  positions,  exist  independent  of  that  relationship.  So  noth- 
ing that  existed  without  that  relationship  is  being  withheld  from 
the  public. 

It  is  absolutely  critical  to  remove  this  threat  to  it's  being  discov- 
ered or  being  subject  to  FOIA.  So,  as  for  that,  I  think  the  commu- 
nications that  are  within  the  first  part  of  that  between  the  neutral 
and  the  parties  is  absolutely  essential. 

As  for  communications  among  the  parties,  I'm  perfectly  com- 
fortable with  leaving  that  law  the  same  as  unassisted  settlement 
negotiations.  I  don't  know  why  I  can  have  a  conversation  with 
Nancy  that  is  more  protected  if  Marshall  is  sitting  there  than  if 
he's  not.  It  seems  to  me  the  same  law  ought  to  apply,  with  all  it's 
"warts".  I  suggest  you  might  want  to  clean  up  the  law  of  privilege, 
which  is  a  mess,  but  I'm  perfectly  comfortable  with  that. 

Indeed,  that  was  really  the  discussion  that  came  up  literally  on 
the  eve  of  enactment  5  years  ago,  and  there  just  wasn't  enough 
time  to  work  it  out.  So  I  urge  that. 

I  urge  one  more  provision  that  I  think  would  help  the  use  of  it, 
and  it's  this  oddball  Federal  Advisory  Committee  Act.  It  is  inhibit- 
ing the  use  of  mediation  in  multi-party  disputes.  A  typical  one 
right  now  is  settling  the  Superfund  cases,  where  you  might  want 
to  bring  in  neighbors,  you  might  want  to  bring  in  affected  busi- 
nesses who  are  not  PRP's,  city  governments,  a  lot  of  people  might 
want  to  participate  in  that  discussion.  Right  now,  in  order  to  fully 
comply  with  the  law,  you  have  to  charter  a  Federal  Advisory  Com- 
mittee, you  have  to  go  and  get  "mother  may  I"  permission  from 
GSA,  "mother  may  I"  permission  from  0MB,  which  is  playing 
games  with  numbers  and  saying  no,  you  can  only  have  a  certain 
number  of  them,  and  you  have  to  abolish  one  in  order  to  create  a 
new  one.  It's  silliness. 

Senator  COHEN.  How  would  you  make  an  ADR  proceeding  ex- 
empt from  the  Advisory  Committee  Act? 

Mr.  Harter.  What  I  would  propose  is  that  any  committee  that 
is  created  to  implement  the  Act  simply  doesn't  have  to  be  char- 
tered. I  would  have  all  the  rest  of  FACA  apply.  The  committee  has 
to  be  balanced,  has  to  hold  open  meetings,  unless  there  is  a  specific 
reason  to  close  it,  and  publish  minutes.  But  agencies  don't  comply 
with  these  because  of  the  charter.  So  in  a  number  of  instances  they 
would  like  to  get  together  and  resolve  some  major,  ongoing  disputes 
through  a  group  mediation,  but  just  don't  because  of  the  trans- 
action costs  of  FACA. 

You  know,  I  think  it's  an  easy  "one  liner".  I  just  think  that  sec- 
tion 9  of  FACA  doesn't  apply  to  a  committee  that's  chartered  to  ful- 
fill the  purposes  of  this  Act.  It's  limited,  it's  very  narrow.  I  mean, 
it  just  isn't  the  kind  of  problem  that  FACA  was  created  to  address. 
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One  last  point — and  I  don't  particularly  have  any  answers,  nor 
do  I  really  understand  what  S.  1224  does.  Procurement  is  a  mess. 
In  the  last 

Senator  Cohen.  The  procurement  of  what? 

Mr.  Harter.  The  procurement  of  neutrals  is  a  nightmare.  Two 
years  ago  you  enacted  the  Federal  Acquisition  Streamlining  Act, 
and  everybody  talks  about  it.  I  don't  know  why  the  disconnect  be- 
tween talking  about  it  and  doing  anjdhing  about  it.  Certainly  no 
agency  in  the  field  that  I've  talked  to  even  knows  anything  about 
it.  It  simply  has  not  helped  a  whit.  It  regularly  takes  between  six 
and  8  months  to  get  on  line,  either  going  through  a  full  RFP  or 
even  through  some  of  the  umbrella  contracts.  I  submit  that  the  um- 
brella contracts  exist  only  because  procurement  is  difficult. 

Something  needs  to  be  done  to  make  it  as  easy  to  hire  neutrals 
in  the  private  sector  as  it  is  within  the  Government,  either  through 
a  memorandum  of  understanding,  or  once  somebody  has  dem- 
onstrated abilities  or  what  not — I'm  not  sure  I  have  a  particular 
fix,  but  I  would  urge  attention  be  given  to  that. 

Senator  COHEN.  Do  you  also  run  into  the  problem  of  having 
small  business  set  asides  come  into  play  here? 

Mr.  Harter.  I  think  most  of  the  providers  are  small  businesses. 
I  must  say,  back  when  I  was  in  the  Government  and  issued  RFP's, 
the  ones  where  the  competition  was  always  the  fiercest  were  small 
business  set  asides. 

I  guess  the  definition  of  small  business  would  exclude  some  of 
the  not-for-profits.  A  number  of  the  dispute  resolution  providers 
who  have  been  in  business  historically  started  as  nonprofits,  be- 
cause largely  they  relied  on  foundation  grants  to  begin  with.  So 
those  that  have  been  around  for  a  long  time  tend  to  be  not-for-prof- 
it, and  my  understanding  is  that  they  would,  therefore,  be  ex- 
cluded, which  seems  to  me  not  to  make  much  sense. 

Thank  you. 

Senator  COHEN.  Mr.  Breger. 

TESTIMONY  OF  MARSHALL  J.  BREGER,i  SENIOR  FELLOW,  THE 
HERITAGE  FOUNDATION  AND  FORMER  CHAIR  OF  THE  AD- 
MINISTRATIVE CONFERENCE  OF  THE  UNITED  STATES 

Mr.  Breger.  Thank  you  very  much,  Mr.  Chairman. 

You  have  my  written  remarks  and  I  would  ask  that  they  be 
placed  in  the  record.  I  don't  want  to  go  over  old  ground,  so  I  will 
be  brief  in  my  oral  discussion. 

Senator  Cohen.  They  will  be  included. 

Mr.  Breger.  I  want  to  touch  on  the  so-called  one  way  "opt  out" 
provision  as  regards  binding  arbitration. 

It  is  clear  to  me  that  there  was  never  any  policy  justification  for 
it.  Its  sole  purpose  during  the  legislative  discussions  related  to  the 
1990  Act  was  to  cure  an  asserted  former  constitutional  problem.  In- 
deed, then  Assistant  Attorney  General  and  later  Attorney  General 
Barr  suggested  in  hearings  that  this  was  a  formal  point  that  would 
never  or  hardly  ever  be  used,  and  we  only  had  it  in  there  because 
of  constitutional  necessity. 


iThe  prepared  statement  of  Mr.  Breger  appears  on  page  113. 
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Now,  in  fact,  Government  agencies  hardly  ever  have  opted  out 
because  the  opt  out  arbitration  was  never  used,  and  we  have  dis- 
cussed here  why  it  was  never  used.  But  it  seems  to  me  that  once 
the  constitutional  bar  falls  away,  there  is  no  purpose  in  maintain- 
ing the  one  way,  opt  out. 

Now,  I  speak  as  a  strong  supporter  of  the  unitary  theory  of  the 
Executive,  which  as  you  know  is  the  basis  behind  the  Justice  De- 
partment's prior  view  that  there  was  separation  of  powers  prob- 
lems and  appointment  clause  problems  with  having  a  private  sector 
arbitrator  bind  the  Government. 

I  don't  believe,  however,  that  this  is  the  case,  at  least  that  this 
is  the  case  for  the  kinds  of  matters  which  are  dealt  with  in  ADR 
with  the  Federal  Government.  As  you  know,  the  Act  says  that 
there  are  certain  areas  that  are  not  appropriate  for  ADR.  We  don't 
want  Brown  versus  Board  of  Education  to  have  been  decided  by  an 
arbitration  or  mediation. 

But  in  the  wide  variety  of  commercial  cases,  where  the  Govern- 
ment is  really  acting  as  a  business,  you  might  say,  in  the  tort 
cases,  it  is  appropriate  to  have  a  private  sector  arbitrator  bind  the 
Government  for  money  damages,  and  I  don't  believe  that  there  is 
any  constitutional  problem  because — and  here  I  don't  go  as  far  as 
the  most  recent  OLC  memo — because  this  is  consensual  binding  ar- 
bitration. The  Grovernment  has  made  the  decision.  It  has  exercised 
its  executive  discretion  to  choose  to  enter  into  binding  arbitration, 
unlike  a  situation  where  a  statute  will  require  the  Grovernment  to 
enter  into  mandatory  arbitration.  So  I  do  not  see  a  constitutional 
problem  here,  and  failing  a  constitutional  problem,  there  simply  is 
no  policy  justification.  It  was  admitted  in  the  discussion  surround- 
ing the  1990  Act. 

Senator  Cohen.  I  think  you  testified  to  that  effect  6  years  ago. 
You  were  right  then  and 

Mr.  Breger.  Sometimes  the  truth  comes  out.  It  takes  a  little 
time. 

Senator  Cohen.  Could  I  ask  you  also  whether  you  agree  with  Mr. 
Barter's  judgment,  that  the  escape  clause,  the  opt  out  provision, 
really  has  been  misunderstood  and  that's  the  reason  for  it's  relative 
nonuse,  or  do  you  think  it  should  just  simply  be  excluded  under 
this  legislation? 

Mr.  Breger.  I  would  exclude  it  because  I  think  that  there  is  no 
need  for  it.  If  people  want  to  do  nonbinding  arbitration,  they  can 
do  it.  It's  sort  of  a  law  of  the  excluded  middle,  but  it's  irrational 
to  imagine  why  someone  would  choose  a  one  way  opt  out. 

I  think  Mr.  Harter  is  correct,  that  it  has  been  misunderstood,  be- 
cause people  almost  reflectively  say  it's  ridiculous.  But  I  think  they 
will  continue  to  reflectively  say  it's  ridiculous,  so  why  have  it  in 
there? 

On  the  confidentiality  point,  I  think  we  have  to  use  as  our  analog 
how  settlement  documents  and  material  related  to  settlement  dis- 
cussions would  be  treated  in  civil  litigation.  I  think,  in  general,  you 
would  not  be  able  to  use  settlement  documents  against  parties  if 
the  settlement  fails  and  the  trial  continues,  and  there  is  a  sense 
that  they  should  be  viewed  as  confidential  discussions.  I  think 
that's  an  appropriate  analog. 
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I  appreciate  the  concerns  of  groups  like  the  Reporters  Committee 
for  Freedom  of  the  Press,  who  will  instinctively  oppose  anything 
which  they  think  might  diminish  the  reach  of  the  FOIA,  but  I 
think  this  is  an  area  where  traditionally  private  discussions  have 
to  be  private  if  they're  going  to  succeed,  and  you  should  use  this 
analog  of  how  you  treat  settlement  discussions  under  the  Federal 
Rules  and  in  civil  litigation  generally.  You  should  also  look  to  what 
has  happened  in  the  States,  where  States  have  more  and  more 
begun  to  recognize  that  if  you're  going  to  have  successful  medi- 
ation, successful  arbitration,  you  have  to  have  an  element  of  con- 
fidentiality, again  for  materials  generated  specifically  for  the  pur- 
pose of  the  alternate  dispute  resolution  proceeding. 

The  problem  of  changing  culture,  Mr.  Chairman,  is,  of  course, 
such  a  large  canvass  that  it's  easy  to  wax  IjTically  about  and  hard 
to  give  specific  examples  of  how  to  move  forward.  But  let  me  try 
with  a  few. 

One,  I  think  it's  essential  that  agencies  include  in  the  job  de- 
scriptions of  attorneys,  and  in  the  performance  appraisals  of  attor- 
neys, ADR  activity.  Very  bluntly,  if  you're  a  Justice  Department 
Lawyer  and  you're  going  to  get  points  for  litigating  a  big  case,  and 
you  get  no  points  for  settling  it,  then  the  baser  instincts  will  come 
out  and  it's  natural  that  you  won't  be  thinking  of  ADR  as  so  impor- 
tant; you'll  think  of  it  as  "supplement".  So  I  think  there  has  to  be 
either — I'm  not  sure  if  it's  the  role  of  the  Congress,  by  statute,  or 
by  discussion  with  the  0PM  and  the  agencies — but  I  think  that 
ADR  should  be  included  in  job  descriptions  and  in  job  performance 
ratings. 

Senator  Cohen.  If  I  could  just  interject  here,  I  would  go  back  and 
draw  a  parallel.  At  one  time  Congress  was  accused  of  micro- 
management  of  the  Pentagon,  when  we  decided  we  had  to  reorga- 
nize the  Joint  Chiefs  of  Staff  and  the  way  in  which  it  operated  to 
create  incentives  for  a  joint  approach,  as  opposed  to  individual 
services. 

That  was  hotly  opposed  by  the  Pentagon  at  that  time.  Lo  and  be- 
hold, after  we  mandated  that  we  would  give  promotions  to  those 
serving  in  the  joint  capacity  as  well  as  their  own  individual  serv- 
ices, we  found  that  during  the  Persian  Gulf  War,  Desert  Storm,  et 
cetera,  that  the  Pentagon  came  around  and  praised  the  Congress 
for  its  intrusion  into  the  historic  jurisdiction  of  the  Executive 
Branch.  This  may  not  be  precisely  parallel,  but  it  is  a  precedent 
that  we  could  turn  to.  We  had  a  positive  impact  there  by  changing 
the  incentive  system,  whereas  the  incentive  today  is  the  agencies 
litigation  as  opposed  to  settlement. 

Mr.  Breger.  I  think  that's  a  very  good  point.  I  think  further 
there  needs  to  be,  again,  if  not  by  statute,  then  by  suggestion,  the 
recognition  that  agencies  have  to  budget,  put  in  their  line  item 
budget,  ADR  requirements,  just  as  agencies  have  an  expert  witness 
fund — some  of  the  large  agencies  do.  They  should  have  a  neutral 
fund. 

The  costs  of  training,  the  costs  of  organizing  an  ADR  system, 
should  be  specified  in  the  budget.  I  think  that  exercise  would  go 
a  great  way  towards  moving  agencies  towards  accepting  ADR  as 
part  of  their  actual  normal  processes,  rather  than  some  exotic  sup- 
plement. 
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Finally,  I  would  agree  with  ever3^hing  that's  been  said  about  the 
problem  of  procurement  issues.  Procurement  is  very  difficult  and 
there  needs  to  be  ways  to  make  it  much  simpler  for  the  hiring  of 
neutrals,  and  perhaps  looking  at  the  present  umbrella  contracts 
used  by  EPA  and  seeing  if  some  of  the  criteria  in  those  contracts 
might  be  made  more  general  in  an  amendment  to  the  procurement 
act. 

I  have  to  say  this.  At  the  end  of  the  day,  though,  if  ADR  is  going 
to  really  be  successful — that  is  to  say,  in  the  thousands  and  tens 
of  thousands  of  cases,  rather  than  hundreds  of  cases — it  is  more 
likely  that  the  Government  is  not  going  to  be  able  to  keep  its  own 
list  of  panels  and  it's  going  to  have  to  contract  out  for  a  panel  pro- 
vider, in  the  same  way  that  it  contracts  out  for  all  sorts  of  other 
services.  I  think  we  should  keep  that  point  in  mind  when  we  think 
about  how  we  want  ADR  to  work  in  the  future. 

Senator  Cohen.  Do  you  think  the  GSA  or  some  other  agency 
ought  to  be  maintaining  a  roster  of  arbiters  or  neutrals? 

Mr.  Breger.  I  think  the  former  ACUS  roster  should  be  main- 
tained, but  I  think  there's  a  problem  with  the  ACUS  roster  as  it 
was  set  up,  and  now.  As  with  the  former  ACUS  roster,  it  doesn't 
evaluate  people,  it  doesn't  police  people.  People  send  in  their  quali- 
fications, and  if  they  meet  the  standard,  they're  listed.  But  they  are 
not  rated  and  they're  not  reviewed.  They're  not  policed. 

Again,  if  you  move  into  thousands  and  tens  of  thousands  of 
cases,  you  need  a  service  that  is  going  to  actually  validate  or  pro- 
vide legitimation  for  the  people  who  are  on  the  list.  You  can't  do 
it  just  by  word  of  mouth  once  you  get  to  large  numbers.  That's  why 
I  think,  ultimately,  the  agencies  are  going  to  have  to  contract  out 
this  service  to  a  panel  provider  that  will  do  this  policing,  valida- 
tion, checking  of  credentials,  et  cetera. 

Senator  Cohen.  Are  you  suggesting  that  the  agencies  then  will 
contract  out  to  a  private  sector  service  that  would  maintain  a  list 
and  validate  that  list,  sort  of  a  private  accreditation  system? 

Mr.  Breger.  I  think  in  the  long  run  that  will  be  the  most  effi- 
cient. When  we're  talking  about  smaller  numbers  of  cases,  it  is  cer- 
tainly possible  for  an  agency  to  do  it  itself.  But  if  you're  going  to 
make  this  a  large  scale  process,  I  think  the  Government  should  be 
looking  to  do  what  corporations  do.  They  don't  have  the  in-house 
arbitration.  They  contract  out  to  a  service,  a  private  sector  provider 
that  would  do  that  and  would  provide  that  list.  That  would  be  in 
the  contracts  and  in  the  agreements  of  that  corporation:  we  use  list 
X,  we  use  list  Y,  be  it  the  American  Arbitration  Association,  Re- 
solve, JAMS,  or  any  of  the  number  of  private  sector  providers. 

Senator  CoHEN.  If  you  do  that,  does  that  mean  there  would  be 
less  likelihood  that  the  contractors  are  going  to  want  to  rely  upon 
agency  personnel  to  serve  as  that  arbiter? 

Mr.  Breger.  I  see  nothing  wrong,  in  principle,  with  using  agency 
personnel,  except  that  I  think  that  only  works  when  you're  dealing 
in  small  numbers,  because  when  you're  dealing  with  small  num- 
bers, the  Department  of  Energy  can  ask  the  Department  of  Edu- 
cation "Can  we  borrow  Mr.  Smith  for  2  days",  and  Mr.  Jones  could 
say  "I  would  like  to  get  this  experience;  put  me  on  the  list  and  two 
or  three  times  a  year  I  will  do  it." 
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Once  you  move  into  large  numbers,  if  the  Department  of  Energy 
is  going  to  ask  the  Department  of  Education  "Give  me  Smith  for 
6  months,  or  give  me  ten  Mr.  Smiths",  they're  going  to  say,  well, 
I  have  a  budget  problem.  You  have  to  look  at  the  Economy  Act  and 
we're  going  to  have  a  lot  of  additional  bureaucratic  transaction 
costs.  Therefore,  if  ADR  moves  in  the  direction  we  hope  it  will,  I 
think  ultimately  the  Government  is  going  to  say,  and  should  say, 
it  is  not  cost  efficient  and  appropriate  for  us  to  maintain  this  neu- 
tral provider  program,  so  we  will  contract  it  out. 

Again,  I  have  nothing  wrong  in  principle  with  Government  work- 
ers doing  the  activity. 

Senator  Cohen.  Are  you  finished? 

Mr.  Breger.  Yes. 

Senator  COHEN.  Thank  you  very  much,  Mr.  Breger.  You  did  not 
try  to  "wax  lyrical",  but  you  gave  me  some  very  helpful  points  to 
include.  Thank  you. 

Mr.  Castle. 

TESTIMONY  OF  GRAY  CASTLE,  ESQ.,i  GOVERNMENT  CON- 
TRACT DISPUTES  COMMITTEE,  CENTER  FOR  PUBLIC  RE- 
SOURCES 

Mr.  Castle.  Thank  you,  Mr.  Chairman.  I,  too,  am  pleased  to 
have  been  invited  to  appear  before  you  on  my  views  as  to  what  I 
regard  as  very  important  legislation. 

ADR  is  my  life.  Since  1979,  I  have  been  involved  in  its  develop- 
ment and  promotion,  and  now  I'm  involved  full  time  a  professional 
mediator  and  arbitrator. 

In  1987,  I  chaired  the  Center  for  Public  Resources  panel  which 
developed  the  first  model  mediation  guidelines.  I  currently  am 
Chairman  of  CPR's  Government  Contracts  Disputes  Committee. 

Over  the  course  of  my  career  I  have  seen  litigation  as  a  Govern- 
ment attorney,  as  a  private  practitioner,  as  general  counsel  of  two 
Fortune  50  companies,  and  most  recently  as  Deputy  Under  Sec- 
retary of  Commerce  and  chief  operating  officer  of  the  National  Oce- 
anic and  Atmospheric  Administration. 

My  experience  with  litigation,  extending  over  many  years  in 
these  several  capacities,  has  persuaded  me  that  there  has  to  be  a 
better  way.  I  can  tell  you  that  my  views  are  shared  by  many  in  the 
private  sector,  both  lawyers  and  businessmen  and  businesswomen. 
It  is  axiomatic,  of  course,  that  litigation  is  expensive,  protracted, 
and  wasteful,  and  that  Government  litigation  is  perhaps  foremost 
in  terms  of  being  expensive  and  inefficient. 

The  truth  is  that  litigation  just  doesn't  work  any  more,  if  it  ever 
did.  On  the  other  hand,  alternative  dispute  resolution  does.  When 
two  parties  who  dispute  are  at  loggerheads,  something  has  to  hap- 
pen to  change  those  dynamics.  My  experience  has  been  that  fre- 
quently that  something  is  a  mediator,  a  neutral  third  party,  and 
some  evidence  of  the  effectiveness  of  mediation  is  found  in  the  sta- 
tistics of  JAMS/Endispute,  the  largest  of  the  neutral  providers,  at 
least  the  largest  of  the  consensual  process  neutral  providers. 
Eighty-seven  percent  of  the  consensual  processes  in  which  they  be- 
come involved  settle  during  the  mediation  or  minitrial. 


*  The  prepared  statement  of  Mr.  Castle  appears  on  page  132. 
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Now,  the  passage  of  ADRA  has  resulted  in  much  greater  use  of 
ADR  in  the  Federal  Government,  especially  mediation  and 
minitrials.  Having  said  that,  I  should  emphasize  that,  in  my  judg- 
ment, it  has  been  spotty  at  best.  Some  agencies — and  I  applaud 
particularly  the  Air  Force,  the  General  Services  Administration, 
the  Corps  of  Engineers,  the  FDIC — have  made  it  almost  an  art 
form,  and  others  are  taking  small  steps,  making  small  steps. 

Regrettably,  some  Government  agencies  have  done  little  to  em- 
brace the  Act  and,  in  fact,  they  have  found  a  number  of  reasons 
why  they  have  not  been  able  to  embrace  the  congressional  man- 
date. Among  these  are  the  conflict  between  the  confidentiality 
agreements  and  FOIA.  The  second  reason  is  the  culture.  "Gosh,  we 
just  litigate  because  that's  what  we've  always  done."  And  then,  of 
course,  there  is  always  the  suspicion  of  something  that's  new  and 
different. 

In  any  event,  the  good  news  is  that  each  year  there  is  greater 
use  of  ADR  throughout  the  Federal  Government.  In  no  small  meas- 
ure, that  greater  use,  in  my  judgment,  is  a  function  of  ADRA. 
Should  ADRA  not  be  reauthorized,  there  is  a  good  chance  that  this 
momentum  would  be  lost.  Therefore,  I  enthusiastically  endorse  the 
permanent  reauthorization  of  ADRA. 

I  have  been  asked  to  address  the  same  questions  that  others 
have  addressed,  and  I  would  say,  very  quickly,  on  those  that  ADRA 
is  not  fully  self-executing.  Without  an  organization  such  as  ACUS, 
which  in  my  view  has  done  just  an  incredibly  fine  job  of  promoting 
ADR — and  I  think  it's  interesting  that  those  of  us  in  the  private 
sector  universally  have  said  ACUS  was  a  good  thing.  I  mean,  here 
the  private  sector  is  saying,  "Hey,  we  want  that  Government  agen- 
cy." I  do  think  that  it's  disappointing  that  ACUS  was  not  funded. 

In  a  perfect  world,  I  would  like  to  see  ACUS  re-created.  But  half 
a  loaf  is  better  than  none,  and  if  ACUS  is  not  to  be  re-created,  re- 
stored to  funding,  then  I  would  think  that  all  of  the  alternative  dis- 
pute resolution  responsibilities  which  it  has  had  should  be  reposed 
in  some  organization,  whether  it's  the  Department  of  Justice  or  the 
FMCS  or  somebody  else.  But  those  have  all  got  to  be  some  place 
if  we  can  expect  ADRA  to  fulfill  the  promise  that  I  think  so  many 
of  us  hope  for. 

Senator  Cohen.  We  won't  want  to  put  it  in  the  Department  of 
Commerce  now,  will  we? 

Mr.  Castle.  No.  That's  the  last  place  I  would  put  it. 

Senator  Cohen.  Since  that  is  scheduled  to  be  demolished. 

Mr.  Castle.  I  have  considerably  more  sympathy  for  that  than  I 
do  for  the  lack  of  funding  for  ACUS. 

Now  this  question  of  permitting  the  Government  to  vacate  the 
results  of  an  arbitration,  I  think  that,  as  they  say,  that's  a  "no 
brainer".  It  seems  to  me  that,  first,  there's  no  justification  at  all  for 
the  Government  not  to  be  held  to  the  same  standard  as  private  dis- 
putants. I  mean,  this  is  a  democracy,  I  thought.  And  secondly,  pri- 
vate disputants  clearly  are  discouraged  from  resorting  to  arbitra- 
tion when — private  disputants  are  dissuaded  because  they  don't 
have  any  sense  at  all  that  whatever  resolution  is  arrived  at  will  be 
final. 

Senator  COHEN.  You  are  familiar  with  the  doctrine  of  govern- 
mental immunity? 
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Mr.  Castle.  Yes,  I  am.  I  am  familiar  with  that. 
Senator  COHEN.  Historically,  it  is  not  quite  as- 


Mr.  Castle.  No,  I  understand.  I'm  dramatizing  for  effect  here. 
[Laughter.] 

Mr.  Harter.  That  was  never  given  as  a  basis  for  it. 

Senator  COHEN.  I  understand  that.  I  was  just  responding  to  Mr. 
Castle's  comment  of  "what  is  this".  I  mean,  the  Government  has 
one  set  of  rules  and  the  private  sector  has  another.  There  has  al- 
ways been,  historically,  an  immunity  from  lawsuits,  unless  specifi- 
cally granted  by  the  Government. 

Mr.  Castle.  I  didn't  do  as  well  in  constitutional  law  as  I  did 
some  other  subjects. 

As  to  the  confidentiality,  I  agree  completely  with  the  other  panel- 
ists on  that. 

I  do  have  several  other  suggestions.  First,  I  would  suggest  that 
Congress  consider  making  mandatory — and  I  understand  this  is 
provocative — consider  making  mandatory  mediation  of  Government 
contract  disputes  in  which  less  than  $500,000  is  at  issue. 

The  amount  of  money  required  to  prosecute  and  defend  such  a 
small  contract  claim  is  so  great  relative  to  the  amount  in  con- 
troversy that  it  seems  reasonable  to  ask  the  parties  to  such  a  con- 
tract dispute,  as  a  first  step,  to  at  least  try  mediation.  If  it  doesn't 
work,  they're  in  no  worse  position  than  they  were  before  the  unsuc- 
cessful mediation  took  place. 

Senator  COHEN.  What  if  it's  binding? 

Mr.  Castle.  Pardon? 

Senator  Cohen.  If  it's  binding  arbitration,  would 

Mr.  Castle.  No,  I'm  talking  about  mediation,  which,  of  course, 
is  a  consensual  process.  Nobody  has  to  agree  to  anything.  They  just 
have  to  get  in  a  room  with  a  neutral  third  party,  and  they  can  try 
it.  After  an  hour,  or  a  day,  they  can  say  "hey,  this  isn't  working." 
That's  fine. 

Senator  Cohen.  So  you  would  mandate  mediation  but  not  arbi- 
tration? 

Mr.  Castle.  Oh,  yes,  I  would  certainly  not  mandate  arbitration. 

Second,  I  believe  there  should  be  a  performance  appraisal  of  dis- 
pute resolution  specialists.  My  experience  is  that  in  no  small  meas- 
ure the  progress  made  in  a  particular  agency  is  a  function  of  the 
interest  and  enthusiasm  and  dedication  of  the  dispute  resolution 
specialist.  My  experience  has  been  that  people  do  what  you  pay 
them  to  do,  and  nobody  now  is  getting  paid  to  be  a  dispute  resolu- 
tion specialist. 

We  are  fortunate  that  we  have  people  in  some  of  these  agencies 
who  have  sort  of  captured  the  flag  and  decided  that  this  is  a  cause 
for  which  they  wish  to  stay  in,  and  have  gone  forward  with  great 
fervor.  But  there  are  other  agencies  where  a  dispute  resolution  spe- 
cialist doesn't  know  the  difference  between  mediation  and  arbitra- 
tion. I  can  tell  you  that — and  I  won't  embarrass  the  agency  or  the 
person — but  I  had  that  experience  as  recently  as  several  months 
ago,  in  discussions  with  one  of  these  dispute  resolution  specialists. 
So  I  think,  whatever  agency  or  organization  has  the  responsibil- 
ities, which  formerly  reposed  in  ACUS,  should  provide  a  perform- 
ance appraisal  of  these  dispute  resolution  specialists. 


37 

Third  and  finally,  I  would  recommend  that — it's  a  small  point  but 
I  think  it's  worth  doing — that  instead  of  it  being  called  the  Admin- 
istrative Dispute  Resolution  Act,  it  be  called  the  Alternative  Dis- 
pute Resolution  Act.  Many  people  think  it  is  the  Alternative  Dis- 
pute Resolution  Act.  But  that's  the  focus  of  the  Act  and  I  think  that 
that  just  makes  it  that  much  clearer. 

So,  in  summary,  and  to  reiterate,  I  believe  that  the  Federal  Gov- 
ernment should  do  all  it  possibly  can  to  encourage  the  use  of  ADR, 
especially  consensual  ADR,  mediation,  minitrials,  early  neutral 
evaluations.  I  think  S.  1224  is  a  step  in  the  right  direction. 

Third,  if  Congress  wishes  to  do  the  best  thing  with  respect  to  the 
implementation  of  ADRA,  it  has  got  to  put  these  responsibilities 
with  a  single  agency  and  tell  them  this  is  your  responsibility,  pro- 
vide appropriate  funding,  and  let  them  do  the  job  which  ACUS  was 
doing  so  well. 

Finally,  I  think  Congress  should  look  for  additional  ways  both  to 
strengthen  S.  1224,  perhaps  as  I've  suggested,  and  beyond  1224,  to 
see  this  wonderful  alternative  dispute  resolution  move  forward. 

Senator  Cohen.  Thank  you  very  much,  Mr.  Castle. 

I  might  just  ask  the  other  members  of  the  panel,  do  you  agree 
with  Mr.  Castle's  recommendation,  that  there  should  be  mandatory 
mediation  for  contract  disputes  of  less  than  $500,000? 

Ms.  Miller.  In  general,  my  view  is  that  AJDR  should  not  be  man- 
dated in  any  particular  situation,  that  it  really  should  be  up  to  the 
parties  to  decide  whether  or  not  they  think  this  would  be  a  useful 
thing. 

If  you  are  going  to  mandate  something,  mediation  is  clearly 
where  you  should  do  it.  My  view  is  you  should  never  mandate  bind- 
ing arbitration. 

Senator  COHEN.  Mr.  Harter? 

Mr.  Harter.  I  think  I  concur  with  Nancy  on  that.  It  may  make 
it — I  think  holding  such  a  meeting,  like  a  settlement  conference,  is 
probably  a  very  good  idea.  It  strikes  me  it's  something  you  might 
want  to  encourage  to  happen,  even  encourage  people  to  call  up, 
having  a  person  as  a  mediator  appointed  and  call  up  the  parties 
and  say  we  would  like  to  meet.  The  parties  can  say  no.  I  mean, 
there's  no  point  in  forcing  somebody  to  come  to  a  meeting  in  which 
it's  going  to  be  totally  recalcitrant. 

I  think  going  through  the  exercise  of  a  settlement  negotiation, 
that  probably  does  make  some  sense. 

Mr.  Breger.  You  need  to  distinguish  between  a  mediation  con- 
ference and  a  full  mediation  process.  I  think  it  is  appropriate  to 
mandate  a  mediation  conference.  Again,  my  analog  is  the  Federal 
Rules  of  Civil  Procedure,  which  now  require — they  have  been  re- 
vised to  require  a  settlement  conference  in  a  civil  litigation. 

It  may  well  be  obvious  at  that  mediation  conference  that  it's  a 
nonstarter,  and  to  that  extent,  I'm  not  sure  I  would  mandate  you 
go  through  the  full  mediation  if  it's  clear  that  after  the  conference 
there  is  no  hope  for  it.  So  I  would  differ  from  my  fellow  panelists 
in  that  I  would  require  that  there  be  a  conference  discussing  medi- 
ation, but  I  wouldn't  require  that  there  be  a  full  mediation  before 
you  could  then  go  on  to  the  bid  protest  or  other  formal  adjudica- 
tion. 

Senator  Cohen.  Ms.  Miller? 
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Ms  Miller.  The  one  concern  about  requiring  some  sort  of  a  me- 
diation at  the  very  beginning  is  that,  although  the  research  on  this 
is  sort  of  all  over  the  map,  one  thing  that  is  clear  is  that  niediation 
isn't  always  going  to  be  successful  at  one  given  point  in  the  lite  ot 
a  dispute.  In  some  types  of  disputes,  it  works  the  best  very  early 
on  and  in  some  types  of  disputes  it  has  been  most  successful  when 
there's  been  some  level  of  discovery.  It  varies  from  dispute  to  dis- 

Senator  COHEN.  Even  a  shutdown  of  Government,  sometimes  it 
takes  that  in  order  to  bring  the  parties  together. 
Ms.  Miller.  Exactly,  exactly.  ,     .      •      •  i 

So  the  concern  about  mandating  it  always  at  the  beginning,  al- 
though I'm  not  sure  this  is  really  a  serious  one— is  that  people  will 
say  "well,  we  did  it  at  the  beginning  and  we're  not  going  to  think 

about  it  later."  i.  u    i   *- 

Senator  CoHEr,\  All  right.  Mr.  Harter,  and  then  well  get  back  to 

you,  Mr.  Castle.  ^i    ^  t  u   j     u     4- 

Mr  Harter.  I  would  just  relate  a  conversation  that  i  had  about 
3  weeks  ago,  a  kind  of  idea  I  had  in  mind.  I  was  asked  by  an  agen- 
cy to  simply  explore  with  four  parties— actually,  it  is  a  contract  dis- 
pute—as to  whether  there's  any  merit  in  mediating  it.  This  is  a 
topic  which  is  in  every  mediator's  list  of  something  that's  simply 
not  negotiable.  So  there  wasn't  much  time,  but  let's  do  it. 

So  we  called  all  the  parties  up,  and  basically,  one  of  the  tirst 
questions  was,  "What's  this  really  about?"  I  appreciate  what  the 
Htigation  is  about,  and  I  can  read  the  issues  and  the  briefs  just  as 
well  as  anybody  else.  But  what's  really  going  on?  I  dont  have  a 

feeling  for  it.  .  x         i.         i         ^ 

It  was  very  clear.  I  mean,  we  are  going  to  meet  next  week,  ana 
I'm  really  fairly  optimistic  about  it,  because  it  was  a  way  of  fram- 
ing issues.  Then  I  think  the  parties  can  get  resolved,  whereas,  oth- 
erwise, this  thing  is  headed  straight  for  the  U.S.  District  Court. 

So  I  think  the  kind  of  encouragement— and  this  is  what  an  agen- 
cy just  did  independently.  But  I  think  it's  a  kind  of  strong  endorse- 
ment of  that,  if  nothing  else,  providing  the  phone  call  that  I  did 
which  didn't  take  more  than  an  hour  to  call  the  people  and  to  get 
oriented,  and  now  they're  going  to  come  to  this  meeting,  not  as  liti- 
gants—I  tell  them,  I'm  not  a  judge,  I'm  not  an  arbitrator.  Don  t 
come  with  your  briefs  because  I'm  not  going  to  read  them.  Were 
coming  to  mediate  a  solution. 

It  should  be  an  interesting  exercise.  If  that's  what  is  meant,  1  en- 
courage it.  ^  „    .      ,  run- 

Senator  COHEN.  Mr.  Castle,  we  tend  to  talk  in  terms  of  billions 
and  trillions  and  hundreds  of  millions  here,  but  when  you're  in  the 
private  sector  and  you  have  a  claim  under  $500,000,  is  that  an 
area  where  there  is  a  great  deal  of  litigation? 

If  you  take  into  account  the  fact  that  since  the  Federal  dockets 
are  pretty  jammed  right  now,  you  might  be  2,  3  or  4  years  away 
from  a  resolution,  and  you've  got  attorneys'  fees  involved,  are 
claims  under  $500,000  litigated?  How  much  of  it  do  you  think  could 
be  corrected  or  at  least  ameliorated  by  such  a  mandate  for  a  medi- 
ation conference? 

Mr.  Castle.  Well,  I'm  not  sure  that  I'm  in  a  position  to  tell  you 
what  percentage  is  below  that  level.  Certainly  there  is  a  number— 
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I  don't  know  whether  it's  20  percent,  25  percent,  30  percent.  But 
there  is  a  number  below  that  level.  You're  looking  at  about 
$80,000,  $40,000  on  each  side,  to  prosecute  and  defend  that  claim 
before  the  Contract  Appeals  Board. 

Senator  Cohen.  And  years  of  delay,  I  would  assume. 

Mr.  Castle.  Sure.  That's  right. 

The  point  is  you're  not  going  to — when  you  mandate  mediation, 
you're  not  necessarily — in  fact,  certainly  you're  not  going  to  have 
the  level  of  initial  enthusiasm  on  the  part  of  the  parties  that  you 
have  when  they  voluntarily  agree  to  come  together  in  mediation.  So 
you're  not  going  to  get  87  percent  the  way  that  you  do  when  the 
parties  come  to  you  and  say  "We'd  like  you  to  mediate."  But  if  you 
get  25,  30  or  40  percent,  isn't  that  a  lot  better  than  it  is  today?  And 
you're  not  mandating  that  they  have  to  agree;  you're  only  mandat- 
ing that  they  try  it. 

I  don't  see  how  anybody  is  disadvantaged  by  that. 

Senator  Cohen.  Ms.  Miller,  and  gentlemen,  thank  you  very  much 
for  your  testimony.  It's  going  to  be  helpful  to  us  and  we'll  try  to 
take  into  account  a  number  of  your  recommendations  to  improve 
S.  1224,  and  hopefully  we'll  find  some  repository  to  replace  the  Ad- 
ministrative Conference.  Thank  you  very  much. 

The  committee  stands  adjourned. 

[Whereupon,  at  11:40  a.m.,  the  Subcommittee  was  adjourned.] 
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To  amend  subchapter  TV  of  chapter  5  of  title  5,  United  States  Code,  relating 
to  alternative  means  of  dispute  resolution  in  the  administrative  process, 
and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  8  (legislative  day,  September  5),  1995 

Mr.  Grassley  (for  himself  and  Mr.  Levin)  introduced  the  following  bill; 

which  was  read  twice  and  referred  to  the  Committee  on  Governmental  Affairs 


A  BILL 

To  amend  subchapter  IV  of  chapter  5  of  title  5,  United 
States  Code,  relating  to  alternative  means  of  dispute 
resolution  in  the  administrative  process,  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  maj^  be  cited  as  the  "Administrative  Dispute 

5  Resolution  Act  of  1 9  9  5  " . 

6  SEC.  2.  AMENDMENT  TO  DEFINITIONS. 

7  Section  571  of  title  5,  United  States  Code,  is  amend- 

8  ed— 

(41) 
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2 

1  (1)   in  paragraph   (3)   by  striking  out  "settle- 

2  ment  negotiations,";  and 

3  (2)  in  paragraph  (8) — 

4  (A)  in  subparagraph   (B)  by  striking  out 

5  "decision,"  and  inserting  in  heu  thereof  "deei- 

6  sion.";  and 

7  (B)   by  striking  out  the  matter  following 

8  subparagraph  (B). 

9  SEC.  3.  AMENDMENTS  TO  CONFIDENTIALITY  PROVISIONS. 

10  (a)  Termination  of  Availability  Exemption  to 

11  Confidentiality. — Section   574(b)   of  title   5,   United 

12  States  Code,  is  amended — 

13  (1)  in  paragraph  (5)  by  adding  "or"  at  the  end 

14  thereof; 

15  (2)  in  paragraph  (6)  by  striking  out  ";  or"  and 

16  inserting  in  lieu  thereof  a  period;  and 

17  (3)  by  striking  out  paragraph  (7). 

18  (b)  Limitation  of  Confidentiality  Application 

19  TO   Communication. — Section   574  of  title   5,   United 

20  States  Code,  is  amended — 

21  (1)  in  subsection  (a)  in  the  matter  before  para- 

22  graph  (1)  by  striking  out  "any  information  concem- 

23  ing";  and 
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1  (2)  in  subsection  (b)  in  the  matter  before  para- 

2  graph  (1)  by  striking  out  "any  information  concern- 

3  ing". 

4  (c)      Alternative      Confidentiality      Proce- 

5  DURES. — Section  574(d)  of  title  5,  United  States  Code, 

6  is  amended — 

7  (1)  by  inserting  "(1)"  after  "(d)";  and 

8  (2)  by  adding  at  the  end  thereof  the  following 

9  new  paragraph: 

10  "(2)    For   purposes    of  the    application    of   section 

1 1  552(b)(3),  an  alternative  confidential  procedure  under  this 

12  subsection  may  not  provide  for  less  disclosure  than  the 

13  confidential  procedures  otherwise  provided  under  this  sec- 

14  tion.". 

15  (d)  Exemption  From  Disclosure  by  Statute. — 

16  Section  574  of  title  5,  United  States  Code,  is  amended 

17  by  striking  out  subsection  (j)  and  inserting  in  lieu  thereof 

18  the  foUoAving: 

19  "(j)(l)  A  record  described  under  paragraph  (2)  shall 

20  be   specifically  exempted  from  disclosure  under  section 

21  552(b)(3). 

22  "(2)  Paragraph  (1)  applies  to  any  record  that — 

23  "(A)  is— 

24  "(i)  generated  by  an  agency  in  a  dispute 

25  resolution  proceeding;  or 
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1  "(ii)  initially  provided  to  an  agency  in  a 

2  dispute  resolution  proceeding;  and 

3  "(B)  may  not  be  disclosed  under  this  section.". 

4  SEC.   4.   ADMINISTRATIVE    CONFERENCE    REPORTING   RE- 

5  QUIREMENTS. 

6  On  the  date  occurring  3  j^ears  after  the  date  of  the 

7  enactment  of  this  Act,  the  Chairman  of  the  Administrative 

8  Conference  of  the  United  States  shall  submit  a  report  to 

9  Congress  concerning  implementation  of  subchapter  IV  of 

10  chapter  5  of  title  5,  United  States  Code  (as  amended  by 

1 1  this  Act)  relating  to  alternative  means  of  dispute  resolu- 

12  tion,  by  Federal  agencies,  including,  to  the  extent  avail- 

13  able,  information  relating  to  the  costs  and  benefits  of 

14  using  alternative  means  of  dispute  resolution. 

15  SEC.  5.  AMENDMENTS  TO  SUPPORT  SERVICE  PROVISION. 

16  Section  583  of  title  5,  United  States  Code,  is  amend- 

17  ed  by  inserting  "State,  local,  and  tribal  governments," 

18  after  "other  Federal  agencies,". 

19  SEC.  6.  AMENDMENTS  TO  THE  CONTRACT  DISPUTES  ACT. 

20  Section  6  of  the  Contract  Disputes  Act  of  1978  (41 

21  U.S.C.  605)  is  amended— 

22  (1)  in  subsection  (d)  by  striking  out  the  second 

23  sentence  and  inserting  in  lieu  thereof:  "The  contrac- 

24  tor  shall  certify  the  claim  when  required  to  do  so  as 
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1  provided  under  subsection  (e)(1)  or  as  otherwise  re- 

2  quired  by  law.";  and 

3  (2)  in  subsection  (e)  by  striking  out  the  first 

4  sentence. 

5  SEC.  7.  AMENDMENTS  ON  ACQUIRING  NEUTRALS. 

6  (a)    CoMPETiTR^    Requirements    in    Defense 

7  Agency  Contracts. — Section  2304  of  title  10,  United 

8  States  Code,  is  amended  by  adding  at  the  end  thereof  the 

9  following  new  subsection: 

10  "(k)     For    the     purpose     of    applying    subsection 

11  (c)(3)(C),  the  head  of  an  agencj^  ma,y  procure  expert  serv- 

12  ices  without  regard  to  sections  8,  9,  and  15  of  the  Small 

13  Business  Act  (15  U.S.C.  637,  638,  and  644).". 

14  (b)  Competitive  Requirements  in  Federal  Con- 

15  TRACTS. — Section  303(c)  of  the  Federal  Property  and  Ad- 

16  ministrative  Services  Act  of  1949  (41  U.S.C.  253(c)),  is 

17  amended  by  inserting  at  the  end  thereof  the  folloAving  new 

18  subsection: 

19  "(i)  For  the  purpose  of  applying  subsection  (c)(3)(C), 

20  an  agency  maj^  procure  expert  services  Avithout  regard  to 

21  sections  8,  9,  and  15  of  the  Small  Business  Act  (15  U.S.C. 

22  637,  638,  and  644).". 
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1  SEC.    8.    PERMANENT    AUTHORIZATION    OF    THE    ALTER- 

2  NATIVE   DISPUTE   RESOLUTION   PROVISIONS 

3  OF  TITLE  5,  UNITED  STATES  CODE. 

4  The  Administrative  Dispute  Resolution  Act  (Public 

5  Law  101-552;  104  Stat.  2747;  5  U.S.C.  581  note)  is 

6  amended  b}'^  striking  out  section  1 1 . 
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NOT  FOR  RELEASE  UNTIL  DELIVERY 
NOVEMBER  29,  1995 


STATEMENT  OF 

STEVEN  KELMAN 

ADMINISTRATOR  FOR  FEDERAL  PROCUREMENT  POLICY 

BEFORE  THE 

SUBCOMMITTEE  ON  OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

AND  THE  DISTRICT  OF  COLUMBL\ 

OF  THE  SENATE  COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

NOVEMBER  29,  1995 


Chairman  Cohen,  Senator  Levin,  and  members  of  the  Subcommittee,  I  am  pleased  to 
appear  before  you  today  to  discuss  S.  1224,  the  Administrative  Dispute  Resolution  Act  of  1995. 
This  bill  would  permanently  reauthorize  the  Administrative  Dispute  Resolution  Act  (the  ADR 
Act)  and  make  certain  amendments  that  would,  among  other  things,  address  the  need  for 
confidentiality  in  alternative  dispute  resolution  (ADR). 
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I  wish  to  sute  at  the  outset  that  I  fully  support  reauthorization  of  the  ADR  Act.  As  you 
well  know,  I  strongly  share  your  belief  that  meaningful  and  lasting  procurement  reform  cannot  be 
achieved  unless  we  curb  the  excessive  litigation  that  is  plaguing  the  system.  There  are  few  things 
more  costly  and  disruptive  to  agency  missions  than  litigation.  ADR  can  save  our  taxpayers  the 
time,  expense,  and  poor  supplier-customer  relations  associated  with  traditional,  adversarial 
methods  of  resolving  disputes  and  protests.  Although  agencies  have  the  inherent  authority  to 
resolve  conflicts  consensually  without  resort  to  litigation,  statutory  endorsement  of  ADR  will 
serve  as  an  important  impetus  in  furthering  its  expanded  use. 

Agencies  have  experienced  considerable  cost  savings  by  using  such  ADR  techniques  as 
mediation  and  minitrials  to  resolve  disputes  more  e£Bciently  and  avoid  costly,  protracted  litigation. 
Others  have  used  another  technique,  known  as  partnering,  successfully  to  prevent  contract 
disputes  from  arising.  When  used  appropriately,  ADR  techniques  can  preserve  good  working 
relationships,  increase  the  odds  of  developing  lasting  solutions  to  conflict,  and  provide 
opportunities  to  craft  "win-win"  solutions  that  meet  the  needs  of  the  parties  to  a  dispute. 

Before  discussing  S.  1224,  I  would  like  to  describe  the  Administration's  efforts  to  expand 
the  use  of  ADR  in  government  contracting,  and  share  a  few  agency  success  stories.  In  this 
regard,  you  might  note  that  the  Administration  is  pushing  the  use  of  ADR  not  just  for  the 
resolution  of  disputes  arising  during  contract  performance,  but  also  for  the  resolution  of  protests 
related  to  contract  award.  Let  me  begin  with  the  former  (where  it  historically  has  been  used  most 
frequently). 
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Expanded  Use  or  ADR  to  Resolve  and  Avoid  Contract  Disputes 

In  May  1994,  my  oflBce  and  the  Administrative  Conference  of  the  United  Sutes  jointly 
launched  a  government-wide  project  in  wrhich  24  executive  departments  and  agencies  met  at  the 
Old  Executive  OfiBce  Building  and  pledged  to  expand  their  use  of  ADR  in  dealing  with  disputes  in 
government  contracting.    Joining  me  in  signing  the  pledge  were  senior  officials  from  the  Defense 
Department,  Air  Force,  Army,  Navy,  DLA,  GSA,  Justice,  Transportation,  Treasury,  Commerce, 
HHS,  Sute,  Interior,  Veterans  Affairs,  Labor,  HUD,  FEMA,  EPA,  0PM,  SBA,  EEOC,  USIA, 
and  NRC.  Among  other  things,  the  agencies  pledged  to  participate  on  interagency  teams  to 
expand  the  use  of  ADR  techniques  in  government  contracting,  and  to  identify  and  eliminate 
internal  impediments  to  appropriate  use  of  ADR  techniques  in  contract  administration  as  well  as 
resolution  of  existing  contract  disputes. 

To  achieve  overall  reduction  in  time  and  money  spent  on  resolving  contract  claims  and 
disputes  at  GSA,  for  example,  the  General  Counsel's  job  performance  plan  now  includes  specific 
elements  for  encouraging  the  use  of  ADR  and  informal  settlement  negotiations  to  resolve  claims 
whenever  possible.  The  General  Counsel  has  directed  that,  before  a  GSA  attorney  may  concur  in 
any  final  decision  on  a  contract  claim,  the  attorney  must  determine  with  the  contracting  officer 
that  informal  settlement  negotiations  and  ADR  arc  not  appropriate  for  the  claim.  Likewise, 
GSA's  litigation  attorneys  have  been  directed  to  thoroughly  consider  all  negotiation  and  ADR 
options  prior  to  litigating  a  claim. 
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Individuals  from  the  Air  Force,  Anny  Corps  of  Engineers,  Federal  Energy  Regulatory 
Commission,  GSA,  and  the  Administrative  Conference  have  contributed  vigorously  to  this 
government-wide  project  by  generously  providing  advice,  assistance,  and  guidance  to  all  agencies. 
Under  the  co-sponsorship  of  my  office  and  the  Administrative  Conference,  these  individuals,  and 
others  too  numerous  to  mention,  have  joined  in  efforts  to  provide  ADR  program  assistance, 
education,  and  training  to  government  personnel  who  participate  in  govenunent  contracting. 
Recognizing  that  it  also  takes  cooperation  and  involvement  from  the  private  sector  to  accomplish 
the  objectives  of  the  pledge  initiative,  we  have  been  working  with  representatives  from 
organizations  that  have  shown  a  strong  interest,  including  the  National  Contract  Management 
Association,  the  Center  for  Public  Resources,  the  Federal  Bar  Association,  and  the  American  Bar 
Association. 

Agency  efforts  (both  before  and  after  the  pledge)  to  expand  the  use  of  ADR  for  resolving 
contract  disputes  have  been  paying  off.  Consider  the  following: 

Navy  Experience  with  Minitrials 

Since  at  least  the  early  1980's,  the  Navy  has  been  utilizing  ADR  procedures  to  resolve 
conflicts  with  government  contractors.    Among  other  techniques,  it  has  been  able  to  use  minitrials 
to  save  considerable  time  and  money.  In  one  recent  case  before  the  Armed  Services  Board  of 
Contraa  Appeals  (ASBCA),  the  contractor  had  been  awarded  a  firm-fixed-price  contract  for  the 
delivery  of  supplies  to  one  of  the  Navy's  laboratories.  Before  deliveries  were  complete,  the 
contractor  filed  a  claim  for  approximately  S6.7  million  with  the  contracting  officer  alleging  the 


51 


Navy  had  made  changes  to  the  contract,  caused  the  contractor  to  encounter  delays  and  provided 
the  contractor  with  defective  specifications.  The  contracting  ofiBcer  denied  the  claim  and  the 
contractor  filed  an  appeal  with  the  ASBCA.  At  the  Navy's  suggestion,  the  parties  agreed  to 
employ  ADR  to  resolve  the  matter.  Following  approximately  six  weeks  of  review  and  discussion, 
the  Navy  and  the  contractor  decided  on  a  minitrial  approach  using  an  ASBCA  judge  as  the 
neutral.  A  minitrial  took  place  45  days  later  and  the  issue  was  then  resolved  within  five  days.  In 
all,  the  parties  were  able  to  resolve  the  case  in  just  over  three  months.  Normally  a  case  like  this 
would  have  taken  two  years  to  get  to  trial  and  ther  possibly  another  two  years  to  wait  for  a 
decision.  The  Navy  attorney  involved  in  the  matter  estimated  the  government  saved  over  $1.5 
million,  plus  18  months  of  attorney  trial  preparation  time  and  two  years  of  waiting  to  get  a 
decision  to  resolve  the  matter. 

In  another  recent  case,  the  contracting  officer  denied  a  contractor's  claim  for 
approximately  $1.1  million  for  changes  and  government  caused  delay  on  a  firm-fixed-price 
construction  contract.  After  the  contractor  filed  an  appeal  at  the  ASBCA,  the  parties  agreed,  at 
the  contractor's  suggestion,  to  employ  ADR  to  resolve  the  matter.  After  approximately  45  days 
of  review  and  discussion,  the  parties  agreed  upon  a  minitrial.  The  minitrial  was  held  two  months 
later  and  resulted  in  successfiil  resolution  of  the  conflirt.  The  Navy  attorney  involved  in  the 
matter  estimated  the  government  saved  over  $20,000  plus  five  months  of  attorney  trial 
preparation  time  and  two  years  of  waiting  to  get  a  decision  to  resolve  the  matter.  A  conflict  that 
would  have  taken  four  years  to  resolve,  was  resolved  in  a  little  over  three  months. 
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Partnering  in  the  Army  Corps  of  Engineers  and  the  Naw 

Partnering,  a  dispute  avoidance  ADR-like  technique  involving  front-end  team  building  and 
early  discussions  between  the  contractor  and  government  of  how  to  handle  potential 
disagreements,  has  helped  transform  federal  construction  projects  from  an  adversarial  process 
into  one  of  cooperation  and  commitment  towards  common  goals.    The  U.S.  Army  Corps  of 
Engineers  Alternative  Dispute  Resolution  and  Partnering  Program  has  reinvented  processes  to 
make  significant  strides  in  reversing  an  overwhelming  flood  of  litigation.  The  program's 
application  is  changing  the  litigious  climate  in  which  the  Corps  has  traditionally  worked  into  one 
which  is  more  collaborative  and  grounded  in  genuine  partnerships  with  contractors.  The  use  of 
partnering  and  ADR  have  reduced  litigation  costs  and  saved  time  spent  in  managing  conflict,  as 
well  as  convinced  managers  in  the  Corps  to  accept  greater  responsibility  for  preventing  and 
dealing  with  disputes  proactively. 

The  Corp  estimates  that  use  of  ADR  and  partnering  has  reduced  pending  contract  claims 
69  percent  (1 103  to  344)  between  1986  and  1995  -  34  percent  between  1993  and  1995.  ADR 
techniques  have  been  used  to  resolve  contract  claims  and  appeals  ranging  from  thousands  of 
dollars  to  more  than  $50  million.  In  one  Corps  district,  for  example,  the  number  of  pending 
claims  (with  a  value  exceeding  $200  million)  dropped  from  200  in  1985  to  eight  in  1995  (with  a 
value  of  $50,000).  ADR  and  partnering  have  also  reduced  the  number  of  contract  appeals  from  a 
high  of  779  in  1989  to  279  active  cases  in  1995,  the  lowest  number  of  appeals  since  the  Corps 
started  its  ADR  program  in  1984. 
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The  Corps'  laudable  efforts  —  and  impressive  results  —  have  not  gone  unnoticed.  I  am 
pleased  to  tell  you  that  Vice  President  Gore  presented  the  Corps  with  a  National  Performance 
Review  (NPR)  Hammer  Award  earlier  this  year  for  its  use  of  ADR  aad  partnering  to  reinvent 
government.  The  Corps  was  also  a  semi-finalist  for  an  Innovations  in  American  Government 
Award  granted  by  the  Ford  Foundation  and  John  F.  Kennedy  School  of  Government  at  Harvard 
University  for  its  work  in  the  ADR  arena. 

The  Navy  has  also  been  very  successful  with  its  partnering  efforts.  The  Naval  Facilities 
Command  (NAVFAC)  has  partnered  over  100  contracts  in  recent  years.  Of  those  partnered 
contracts,  NAVFAC  has  received  only  one  claim.  This  is  a  remarkable  accomplishment 
considering  that  it  is  not  unusual  to  have  one  or  two  claims  per  major  construction  contract  reach 
litigation.  The  Navy  estimates  the  savings  from  its  partnering  effort  has  been  in  the  millions  (in 
cost  avoidance  alone)  and  untold  amount  of  work  years. 

Air  Force  Experience  with  Mediation 

The  Air  Force  has  experienced  success  using  mediation  to  assist  in  resolving  contract 
disputes.  In  one  case,  a  military  family  housing  maintenance  contractor  filed  10  claims  totaling 
$550,000.  At  almost  the  same  time,  the  Air  Force  exercised  its  option  under  the  contract  to 
extend  performance  for  another  year.  As  frequently  happens  in  such  situations,  the  submission  of 
claims  by  the  contractor,  and  their  subsequent  denial  by  the  contracting  officer,  caused  a 
significant  deterioration  in  working  relations.  The  parties  subsequently  agreed  to  mediate  the 
dispute  with  the  help  of  an  ASBCA  judge.  All  10  claims  were  resolved  in  two  days.  In  addition. 
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the  parties  settled  a  pending  request  for  equitable  adjustment  and  waived  any  additional  claims  for 
the  period  in  question.  The  disputants  also  agreed  to  modify  the  contract  to  address  the  disputed 
contract  clauses.  Also  noteworthy,  at  the  end  of  the  process  it  appeared  that  the  parties  had  built 
the  foundation  for  a  good  working  relationship.  Equally  important,  the  participants  saved  months 
—  if  not  years  —  in  reaching  a  resolution,  thus  avoiding  the  payment  of  attorneys  fees,  interest,  and 
other  related  costs. 

Expanded  Use  of  ADR  to  Resolve  Protests 

To  this  point,  I  have  primarily  focused  on  how  ADR  has  been  successfuUy  used  to  resolve 
disputes  arising  during  contract  performance.  However,  ADR  also  holds  great  promise  as  a  tool 
for  avoiding  the  cost  and  delay  of  protests  relating  to  contract  award. 

As  you  well  know,  Mr.  Chairman,  the  Administration  places  a  high  priority  on  reforming 
the  protest  process  and  applauds  your  considerable  efforts  in  this  area.    It  is  wasteful  and  overly 
intrusive  to  agency  missions  to  have  courts,  boards  of  contract  appeals,  and  the  Comptroller 
General  regularly  review  protests  of  agency  contract  award  decisions,  particularly  when  such 
review  means  that  the  American  taxpayer  often  pays  for  expensive  and  time-consuming  judicial 
and  administrative  procedures  and  legal  fees  on  both  sides.    It  also  promotes  bureaucratic 
caution  rather  than  good  business  judgment  in  government  contracting. 

I  am  pleased  to  state  that  on  October  25  1995,  the  President  signed  Executive  Order 
12979,  "Agency  Procurement  Protests."  The  Order  calls  for  procuring  agencies  to  prescribe 
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procedures  for  resolving  protests  to  the  award  of  contracts  as  an  inexpensive,  expeditious 
alternative  to  traditional  procurement  litigation.  The  agency  procedures  would  allow  bidders  and 
offerors  to  request  a  higher-level  review  of  any  decision  by  an  agency  contracting  officer  that  is 
alleged  to  violate  a  statute  or  regulation.    Except  in  circumstances  where  immediate  contract 
award  or  performance  is  justified  for  urgent  and  compelling  reasons  or  is  determined  to  be  in  the 
best  interest  of  the  United  States,  the  procedures  would  prohibit  award  or  performance  of  the 
contract  while  a  timely  filed  protest  is  pending  before  the  agency.  The  Order  states  that 
procedures  prescribed  pursuant  to  the  order  shall  "to  the  maximum  extent  practicable,  provide  for 
inexpensive,  informal,  procedurally  simple,  and  expeditious  resolution  of  protests,  including, 
where  appropriate  and  as  permitted  by  law,  the  use  of  alternative  dispute  resolution  techniques, 
third  party  neutrals,  and  another  agency's  personnel." 

The  Executive  Order  instructs  me  to  work  with  agencies  to  provide  policy  guidance  and 
leadership  necessary  to  implement  the  Order  and  to  work  with  DOD,  GSA,  and  NASA  to  make 
appropriate  changes  to  the  Federal  Acquisition  Regulation  (FAR)  to  fiirther  the  purposes  of  the 
Order.  Within  the  framework  of  FAR  implementation  and  any  additional  guidance  provided  by 
my  office,  we  anticipate  allowing  agencies  considerable  flexibility  in  this  area.  It  has  been  said 
that  ADR  woiics  best  when  creativity  and  cooperation  are  emphasized  in  a  voluntary,  nonbinding 
context. 

In  developing  or  revising  their  agency  protest  procedures  to  meet  the  requirements  of  the 
Executive  Order  and  any  implementing  guidance,  I  am  hoping  that  agencies  will  consider  the 
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success  achieved  by  the  Anny  Materiel  Command  in  their  Headquarters  AMC-Level  Protest 
Program.  Since  April  1991,  AMC  has  used  ADR  techniques  to  resolve  330  protests  internally 
and  avoided  litigation  at  external  fora  in  all  but  36  of  these  instances.  The  AMC  Program  has 
been  an  exceptional  success  as  an  alternative  to  external  protest  fora.  The  AMC  rules  require 
withholding  of  award  and  stay  of  contract  performance  where  protests  are  timely  filed,  a  20 
workday  resolution  time  and  normally  no  discovery.  In  fact,  the  average  AMC  protest  resolution 
time  using  its  program  is  16  workdays  compared  to  weeks  or  months  for  external  fora.  The  fast 
AMC  resolution  time  virtually  eliminates  the  necessity  to  consider  protest  overrides.  Protesters 
receive  relief  in  about  IS  percent  of  AMC  resolved  cases.  I  note  again  that  very  few  of  the  330 
protests  resolved  using  the  AMC  program  have  resulted  in  subsequent  challenges  at  external  fora 
and  only  2  have  been  reversed  by  such  fora.  Because  of  the  fast  AMC  resolution  time  and 
because  resolution  at  HQAMC  is  final  in  nearly  100  percent  of  the  cases,  the  AMC  alternative 
protest  forum  reduces  costs  and  provides  appropriate  contractor  relief  where  warranted  with 
almost  no  impact  on  military  readiness. 

The  ADR  Act  and  S.  1224 

I  would  now  like  to  turn  my  attention  to  S.  1224.  As  I  stated  earlier,  Mr.  Chairman,  I 
strongly  support  reauthorization  of  the  ADR  Act,  which  Congress  passed  in  1990.    Moving  away 
firom  an  adversarial  relationship  and  towards  a  partnership  between  the  Federal  government 
customer  and  our  suppliers  makes  good  business  sense  for  everyone  concerned.  The  NPR 
recognized  that  in  many  litigated  cases  "no  one  really  wins  -  and  the  taxpayer  loses.  It  is  often 
cheaper  to  resolve  confiias  through  .  .  .  ADR." 
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If  the  ADR  Act  is  not  reauthorized,  we  nin  the  risk  of  losing  momentum  in  our  efiforts  to 
/     increase  the  use  of  ADR.  The  ADR  Act  provided  the  statutory  underpinning  for  expanded 

agency  use  of  ADR.  The  Act  required  each  agency  to:  develop  policy  on  its  use  of  ADR;  appoint 
a  senior  official  as  a  dispute  resolution  specialist;  and  provide  training  for  the  specialist  and  other 
i^)propriate  personnel.  The  Act  also  contained  provisions  addressing:  qualification  of  neutrals 
and  acquisition  of  neutral  services;  confidentiality  of  dispute  resolution  communications;  authority 
and  procedures  for  agency  participation  in  arbitration  proceedings;  certain  information  gathering; 
and  authority  to  use  voluntary  and  uncompensated  services  and  the  services  and  facilities  of  other 
Federal  agencies  with  or  without  compensation. 

S.  1224  would  permanently  reauthorize  the  ADR  Act  as  well  as  make  several 
improvements  to  the  Act's  provisions.  In  addition  to  permanent  reauthorization,  the  most 
significant  provisions  of  S.  1224,  fi-om  my  perspective,  are:    (1)  the  proposed  amendments  to  the 
confidentiality  provisions  of  the  ADR  Act  that  would  exempt  ADR  communications  from 
disclosure  under  the  Freedom  of  Information  Act  (FOIA);  and  (2)  the  statutory  authorization  for 
agency  acceptance  of  voluntary  and  uncompensated  ADR  support  services  as  well  as  services  and 
facilities  of  other  Federal  agencies  (with  or  without  compensation). 

Confidentiality  Provisions 

The  confidentiality  provisions  of  S.  1224  are  its  most  important.  During  the  1980's,  the 
Administrative  Conference  of  the  United  States  (ACUS)  issued  a  number  of  recommendations  to 
promote  the  use  of  ADR.  ACUS  recognized  that,  as  a  voluntary  process,  ADR  use  will  only 
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increase  if  the  participants  and  the  public  have  confidence  in  its  fairness  and  efficacy.  To  estabUsh 
and  keep  this  confidence,  ADR  techniques  must  permit  parties  openly  to  discuss  their  positions, 
interests,  and  possible  options  for  settlement  -  without  fear  that  such  openness  will  be  used 
against  them  in  a  court,  administrative  tribunal,  or  in  the  commercial  marketplace.  Confidenuality 
can  be  key  to  the  willingness  of  parties  to  participate  meaningfiilly  in  an  informal  setting.  I  beheve 
the  ADR  Act,  as  amended  by  S.  1224,  strikes  the  proper  balance  between  the  need  for 
confidentiality  and  the  need  for  openness  that  assures  legitimacy  of  many  government  decisions. 


To  best  illustrate  the  critical  need  for  confidentiality  in  ADR,  consider  for  a  moment  one 
ofthe  most  popular  ADR  techniques:    mediation.  A  mediator  calls  the  parties  together  to  assist 
them  in  face-to-face  settlement  negotiations.  When  the  parties  reach  an  impasse,  the  mediator 
usually  separates  them  and  begins  confidential  negotiations  with  each  party  separately.  This  stage 
ofthe  mediation  process  is  referred  to  as  caucusing.  During  the  caucus,  the  mediator  seeks, 
among  other  things,  to  understand  not  just  the  position  of  each  party  but  the  interests  behind  them 
and  possible  options  for  settlement.  In  other  words,  the  parties  are  encouraged  to  say  things  to  a 
mediator  that  they  would  not  say  to  the  other  ade,  let  alone  a  judge  who  might  decide  the  matter. 
Without  revealing  anything  provided  in  confidence,  the  mediator  develops  a  unique  understanding 
ofthe  dispute.  The  mediator  is  then  positioned  to  assist  the  parties  in  crafting  options  for 
settlement  that  simply  would  not  be  possible  if  the  parties  focused  solely  on  face-to-face 
positional  negotiations. 
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Clearly,  then,  significant  portions  of  a  mediation  need  to  be  in  confidence  for  the  process 
to  work.  This  is  particularly  true  where  government  contractors  are  participants,  since 
contractors  are  quite  concerned  about  their  trade  secrets,  proprietary  data,  and  other  confidential 
information  being  revealed  to  their  competitors.    >\^ithout  adequate  assurances  of  confidentiality, 
contractors  are  understandably  reluctant  to  engage  in  the  kind  of  open  discussions  necessary  for  a 
successfiil  mediation.  Another  concern  that  is  fi'equently  voiced  is  that  attorneys  on  both  sides 
may  approach  a  mediation  session  not  with  an  aim  of  settling  the  matter,  but  of  learning  more 
about  the  other  side's  case  —  that  is,  they  would  use  mediation  as  a  form  of  discovery  for  tactical 
advantage.  Finally,  many  parties  are  reluctant  to  initially  engage  in  mediation  because  of  a  fear 
that  the  rules  of  engagement  are  uncertain.  S.  1224  would  alleviate  these  concerns  by  assuring 
that  confidential  information  is  not  used  against  either  party  in  future  proceedings,  thus  taking  the 
risk  out  of  attempting  to  mediate. 

The  ADR  Act's  confidentiality  provisions  need  to  be  strengthened  to  effectively  protect 
sensitive  information  fi'om  being  released.  The  ADR  Act  essentially  allows  a  request  for 
confidential  information  made  pursuant  to  the  FOIA  to  trump  the  confidentiality  provisions  of  the 
ADR  Act.  If  the  requested  information  does  not  fall  under  one  of  the  exemptions  of  the  FOIA, 
competitors  could  acquire  sensitive  information  about  the  parties'  negotiating  positions  via  a 
FOIA  request.  Another  troubling  part  of  the  ADR  Act  effectively  allows  for  waiver  of  the 
confidentiality  provisions.  Under  section  S74Qoi)(7)  of  the  ADR  Act,  if  a  confidential 
communication  between  the  mediator  and  a  party  is  inadvertently  made  available  to  the  other 
party,  then  the  Act's  confidentiality  protections  cease  to  apply  to  that  communication.    These 
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aspects  of  the  ADR  Act  create  uncertainty  about  the  scope  of  protections  provided  bythe  Act's 
confidentiality  provisions,  thereby  compromising  the  integrity  of  the  mediation  process. 
S.  1224  would  address  these  concerns  by  deleting  section  574(b)(7)  and  by  specifically  exempting 
records  that  are  either  generated  by  an  agency  in  a  dispute  resolution  proceeding  or  initially 
provided  to  an  agency  in  such  a  proceeding  fi-om  disclosure  under  the  FOIA. 

The  ADR  Act,  as  amended  by  S.  1224,  would  retain  appropriate  exceptions  that  limit  the 
parties'  attempts  to  shield  information  fi-om  the  public.  The  information  would  not  be  protected 
from  disclosure  in  instances  where  the  communication  was  previously  made  public,  or  the 
communication  is  required  by  statute  to  be  made  public.  Also,  the  information  would  not  be 
protected  when  a  court  determined  that  its  disclosure  was  necessary  to  prevent  a  manifest 
injustice,  help  establish  a  violation  of  law,  or  prevent  significant  harm  to  the  public  health  or 
safety.    Under  the  ADR  Act,  evidence  that  was  discoverable  prior  to  an  ADR  proceeding  would 
not  be  covered  by  the  Act's  information  protections  merely  because  it  was  used  in  such  a 
proceeding.  These  protections  also  do  not  prevent  use  of  confidential  information  to  resolve  a 
dispute  between  the  neutral  and  a  party  or  participant.  In  sum,  the  confidentiality  provisions  of 
the  ADR  Act,  as  amended  by  S.  1224,  would  strike  the  appropriate  balance  between  the  need  for 
certain  information  protections  and  public  disclosure  —  strengthened  as  such  provisions  would  be 
by  an  exemption  from  disclosure  under  the  FOIA  and  tempered  by  numerous  exceptions. 
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Support  Services 

Another  area  where  I  believe  S.  1224  would  make  a  significant  contribution  concerns  the 
ability  of  Federal  agencies  to  accept  ADR  support  services  and  fecilities  fi-om  other  Federal 
agencies,  as  well  as  individuals  and  public  and  private  organizations.  The  statutory  authority  for 
agencies  to  accept  such  support  services,  including  the  voluntary  services  of  third  party  neutrals, 
expired  when  the  ADR  Act  expired.  This  is  a  low-cost  way  for  agencies  to  obtain  help  fi^om 
individuals  who  are  recognized  by  both  sides  of  a  dispute  as  impartial,  thus  adding  credibility  to 
decisions  to  use  ADR  and  increasing  the  chances  that  the  use  of  ADR  will  be  agreed  to.  As 
agencies  are  being  asked  increasingly  to  do  more  with  less  resources,  activities  such  as  ADR 
could  diminish  without  the  flexibility  in  this  area  that  passage  of  S.  1224  would  allow. 

ADR  Certification  Requirement 

I  would  like  to  take  just  a  moment  to  comment  on  the  change  S.  1224  would  make  to  the 
threshold  for  the  ADR  certification  requirement.  Raising  the  threshold  for  the  certification  to 
$100,000  would  appropriately  make  ADR  certifications  consistent  with  the  threshold  for  contract 
claims  under  the  Contract  Disputes  Act.  Such  a  change  would  encourage  greater  use  of  ADR  in 
smaller  disputes. 


Conclusion 

Chairman  Cohen,  Senator  Levin,  and  members  of  the  Subcommittee,  I  appreciate  having 
had  the  opportunity  today  to  demonstrate  the  importance  of  ADR.  With  your  leadership,  we 
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have  been  able  to  make  great  strides  in  reinventing  and  improving  the  way  our  govomment  boys 
goods  and  services.  I  strongly  commend  Senators  Grassley  and  Levin  for  taking  steps 
permanently  to  reaauthorize  the  ADR  Act.  This  is  yet  another  important  move  towards  a 
procurement  system  that  will  better  enable  our  agencies  to  consistently  deliver  timely  and  good 
quality  products  and  services  to  the  American  taxpayer. 

This  concludes  my  prepared  remarics.    At  this  time,  I  would  be  happy  to  answer  any 
questions  you  may  have. 
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TESTIMONY 

PETER  R.  STEENLAND,  JlR. 
SENIOR  COUNSEL  FOR  ADR 
DEPARTMENT  OF  JUSTICE 

HEARING  BEFORE  THE 

SENATE  SUBCOMMITTEE  ON  OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

ON  THE  ADMINISTRATIVE  DISPUTE  RESOLUTION  ACT 

NOVEMBEI^  16,  1995 

GOOD  AFTERNOON.  MY  NAME  IS  PETER  STEENLAND  AND  AS  SENIOR 
COUNSEL  FOR  ALTERNATIVE  DISPUTE  RESOLUTION  (ADR) ,  I  AM  RESPONSIBLE 
FOR  PROMOTING  THE  BROADER  USE  OF  ADR  WITHIN  THE  DEPARTMENT  OF 
JUSTICE.  I  AM  PLEASED  TO  BE  HERE  TODAY  TO  SHARE  WITH  YOU  THE 
DEPARTMENT'S  VIEWS  ON  S.  1224,  WHICH  WOULD  REAUTHORIZE  THE 
ADMINISTRATIVE  DISPUTE  RESOLUTION  ACT.  THE  AUTHORITY  TO  USE  THE 
DISPUTE  RESOLUTION  PROCEDURES  CONTAINED  IN  THAT  ACT  EXPIRED  ON 
SEPTEMBER  30,  1995.  THE  DEPARTMENT  SUPPORTS  THIS  REAUTHORIZING 
LEGISLATION  AND  APPLAUDS  THE  CONCEPT  OF  REAUTHORIZATION  ON  A 
PERMANENT  BASIS. 

THE  DEPARTMENT  SUPPORTS  THIS  LEGISLATION 

BECRnSE  GRBATER  USE  OF  ADR  BY  FEDERAL  AGEWCIES 

IS  IK  THE  PUBLIC  INTEBBST 

THE  DEPARTMKNT  OF  JUSTICE  IS  DEEPLY  COMMITTED  TO  EXPANDING  ADR 

USE  BY  ALL  FEDERAL  AGENCIES.   ADR  INVOLVES  THE  USE  OF  THIRD-PARTY 

NEUTRALS  TO  RESOLVE  ISSUES  IN  CONTROVERSY  IN  A  NON- ADJUDICATORY 

MANNER   SUCH   AS   MEDIATION,   NEUTRAL   EVALUATION,   MINITRIAL,   OR 

ARBITRATION.    AS  CONGRESS  POUND  IN  1990,  WHEN  THE  STATUTE  WAS 

ORIGINALLY  ENACTED,  THESE  PROCEDURES  HAVE  BEEN  USED  IN  THE  PRIVATE 
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SECTOR  FOR  YEARS  AND  HAVE  RESULTED  IN  RESOLUTIONS  OF  DISPUTES  THAT 
ARE  FASTER,  LESS  EXPENSIVE,  AND  LESS  CONTENTIOUS  THAN  TRADITIONAL 
MEANS  OF  RESOLVING  CONTROVERSIES.  ADR  CAN  PROVIDE  FLEXIBILITY. 
CREATIVITY,  AND  CONTROL  THAT  IS  OFTEN  NOT  AVAILABLE  THROUGH  ROUTINE 
DISPUTE  RESOLUTION  PROCESSES  SUCH  AS  LITIGATION  AND  FORMAL  OR 
INFORMAL  ADMINISTRATIVE  DECISION  MAKING.  ADR  CAN  HELP  REDUCE 
LITIGATION  BY  RESOLVING  DISPUTES  EARLIER,  WHEN  THE  ISSUES  ARE  STILL 
PENDING  BEFORE  AN  AGENCY,  THEREBY  MAKING  LITIGATION  UNNECESSARY. 
ADR  CAN  ALSO  REDUCE  THE  AMOUNT  OF  TIME  IT  TAKES  AN  ADMINISTRATIVE 
AGENCY  TO  RESOLVE  THE  DISPUTES  PRESENTED  TO  IT. 

FOR  THESE  AND  OTHER  REASONS  INVOLVING  ACCESS  TO  JUSTICE,  THE 
ATTORNEY  GENERAL  ISSUED  AN  ORDER  ON  ALTERNATIVE  DISPUTE  RESOLUTION 
ON  APRIL  6,  1995,  WHICH  CREATED  THE  POSITION  OF  SENIOR  COUNSEL  AND 
REQUIRED  THE  DEVELOPMENT  OF  ADR  CASE  SELECTION  CRITERIA  BY  ALL 
CIVIL  LITIGATING  COMPONENTS  OP  THE  DEPARTMENT.  THE  ORDER  ALSO 
REQUIRED  TRAINING  ON  NEGOTIATIONS  AND  ADR  FOR  ALL  DEPARTMENT 
ATTORNEYS  WHO  HANDLE  CIVIL  LITIGATION.  IN  SHORT,  THE  ORDER 
ENCOURAGES  THE  BROADER  USE  OF  ADR  BY  THE  DEPARTMENT. 

THE  ADMINISTRATIVE  DISPUTE  RESOLUTION  ACT  (ADRA)  BY  STATUTE 
DOES  FOR  FEDERAL  AGENCIES  WHAT  THE  ATTORNEY  GENERAL'S  ORDER  DOES 
FOR  THE  DEPARTMENT  --IT  ENCOURAGES  AGENCIES  TO  EXPAND  THE  USE  OP 
ADR.  AND,  IT  HAS  BEEN  VERY  SUCCESSFUL.  SINCE  ITS  ENACTMENT  IN 
1990,  MANY  FEDERAL  AGENCIES  HAVE  ESTABLISHED  COMPREHENSIVE  ADR 
PROGRAMS.  MOST  OF  THEM  HAVE  LOOKED  TO  THE  ADMINISTRATIVE 
CONFERENCE  OF  THE  UNITED  STATES  FOR  ASSISTANCE  IN  DEVELOPING  AND 
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IMPLEMENTING  ADR  PROGRAMS.  IN  ADDITION  TO  THE  PAST  EFFORTS  OF  THE 
ADMINISTRATIVE  COfJFERfiNCE,  THE  DEPARTMENT  OF  JUSTICE  HAS  AND  WILL 
CONTINUE  TO  ENCOURAGE  GREATER  USE  OP  DISPUTE  RESOLUTION  BY  PEDERAL 
AGENCIES.  IT  IS  IN  THE  PUBLIC  INTEREST  FOR  THE  NATION'S  LITIGATORS 
AT  THE  DEPARTMENT  OF  JTJSTICE  TO  ENCOURAGE  PEDERAL  AGENCIES  TO  MAKE 
MORE  COMPLETE  AND  EFFECTIVE  USE  OF  ADR  BEFORE  REFERRING  MATTERS  TO 
US  FOR  LITIGATION. 

THE  ADMINISTRATIVE  CONFERENCE  HAS  BEEN  VERY  SUPPORTIVE  OP  THE 
FEDERAL  GOVERNMENT'S  EFFORTS  TO  EXPAND  THE  USE  OF  ADR.  IN  RECENT 
YEARS,  THE  DEPARTMENT  OF  JUSTICE  HAS  BEGUN  TO  OFFER  SUBSTANTIAL 
EDUCATION  AND  TRAINING  OPPORTUNITIES  FOR  ADR  TO  BOTH  OUR  ATTORNEYS 
AND  TO  THE  LEGAL  STAFFS  AT  OUR  CLIENT  AGENCIES.  NOW  THAT  WE  HAVE 
AN  ACTIVE  PROGRAM  TO  ENCOURAGE  GREATER  USE  OF  ADR,  THOSE  TRAINING 
OPPORTUNITIES  WILL  BE  ENHANCED.  MOREOVER,  WE  ARE  ENGAGED  IN  AN 
OUTREACH  PROGRAM  TO  DISCUSS  AND  ASSESS  TYPES  OF  CASES  REFERRED  TO 
US  FOR  LITIGATION  TO  DETERMINE  IF  EARLY  INTERVENTION  WITH  DISPUTE 
RESOLUTION  TECHNIQUES  CAN  PROVIDE  AN  ALTERNATIVE  TO  LITIGATION. 

THE  GOVERNMENT'S  AUTHORITY  TO  VACATE 
AN  AKBITSATION  AWARD  SHOULD  REMAIN  nNCHANOED 

SECOND,  WE  BBLIBVE  THAT  THE  ADRA'S  PROVISION  PERMITTING  THE 

GOVERNMENT  TO  VACATE  AN  ARBITRATION  AWARD  SHOULD  REMAIN  UNCHANGED. 

ON  SEPTEMBER  7,  1995,  THE  DEPARTMENT'S  OFFICE  OP  LEGAL  COUNSEL 

(OIiC)  ISSUED  AN  OPINION  CONCLUDING  THAT  THERE  ARE  NO  CONSTITUTIONAL 

IMPEDIMENTS  PROHIBITING  AGENCIES  OP  THE  PEDERAL  GOVERNMENT  FROM 

ENOAOING  IN  BINDING  ARBITRATION  IP  THEY  WISH  TO  DO  SO.    THE 

PROVISION  IN  THE  STATUTE,  WHICH  ALLOWS  THE  GOVERNMENT  TO  REJECT  AN 
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AWARD  REACHED  IN  ARBITRATION,  WAS  INCLUDED  TO  REFLECT  AN  EARLIER 
VIEW  THAT  BINDING  ARBITRATION  WAS  NOT  CONSTITUTIONALLY  PERMISSIBLE. 
BY  ALLOWING  A  FEDERAL  AGENCY  TO  REJECT  AN  ARBITRATION  AWARD. 
CONGRESS  SOUGHT  TO  ENCOURAGE  THE  USE  OF  ARBITRATION  WITHIN  THE 
CONTEXT  OF  WHAT  WAS  THEN  THOUGHT  WAS  CONSTITUTIONALLY  PERMISSIBLE, 
NAMELY  NON-BINDING  ARBITRATION.  NOW  THAT  THIS  CONSTITUTIONAL 
IMPEDIMENT  HAS  BEEN  LIFTED,  THE  QUESTION  CAN  REASONABLY  BE  ASKED 
WHETHER  IT  IS  NECESSARY  TO  RETAIN  A  STATUTORY  PROVISION  THAT 
ADDRESSED  AN  ISSUE  WHICH  NO  LONGER  EXISTS.  WHILE  THE  ANSWER  IS  A 
CLOSE  ONE,  WE  PREFER  THAT  THIS  PROVISION  BE  RETAINED.  IN  LIGHT  OF 
THE  OLC  OPINION,  WE  EXPECT  THAT  IN  APPROPRIATE  CASES,  FEDERAL 
AGENCIES  WILL  ELECT  TO  USE  BINDING  ARBITRATION  TO  RESOLVE  SOME  OF 
THEIR  DISPUTES.  DELETION  OF  THE  PROVISION  ALLOWING  AGENCIES  TO 
VACATE  AN  ARBITRAL  AWARD,  HOWEVER,  MIGHT  BE  INTERPRETED  TO  INDICATE 
THAT  NON-BINDING  ARBITRATION  IS  NO  LONGER  FAVORED.  WE  BELIEVE  THIS 
WOULD  BE  A  MISTAKE.  AGENCIES  SHOULD  BE  ENCOURAGED  TO  USE  BOTH 
BINDING  AND  NON- BINDING  ARBITRATION,  WHENEVER  THEY  BELIEVE  THAT 
EITHER  PROCESS  IS  APPROPRIATE.  THE  MORE  DISPUTE  RESOLUTION  OPTIONS 
AVAILABLE  TO  FEDERAL  AGENCIES,  THE  GREATER  THE  LIKELIHOOD  IS  THAT 
ONE  WILL  BE  EMPLOYED.  AS  A  RESULT  OF  THE  OLC  OPINION,  AGENCIES 
WILL  BE  FREE  TO  USE  BINDING  ARBITRATION,  NON-BINDING  ARBITRATION, 
MEDIATION,  AND  OTHER  RECOGNIZED  FORMS  OF  DISPUTE  RESOLUTION.  IN 
SUM,  THE  PRESENT  PROVISION  ALLOWING  REJECTION  OF  AN  ARBITRATION 
AWARD  MAKES  CLEAR  THAT  NON-BINDING  ARBITRATION  IS  ONE  OF  MANY 
ACCEPTABLE  FORMS  OF  ADR  FOR  AGENCIES  TO  USE  AND  SHOULD  BE  RETAINED 
FOR  THAT  REASON. 
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THE  DEPARTMEUT  SUPPORTS  THE  AMENDMENTS 
TO  THE  CONFIDENTIALITY  PROVISIONS  OF  THE  ACT 

WE  STRONGLY  SUPPORT  SECTION  3  OF  S .  1224,  WHICH  MAKES  CLEAR 

THAT  DOCUMENTS  GENERATED  BY,  OR  INITIALLY  PROVIDED  TO,  AN  AGENCY 

WHICH  ARE  PREPARED  FOR  USE  IN  A  DISPUTE  RESOLUTION  PROCEEDINQ  ARE 

EXEMPT  FROM  DISCLOSURE  UNDER  THE  FREEDOM  OF  INFORMATION  ACT  (FGIA)  . 

THESE  CHANGES,  ESPECIALLY  THE  DELETION  OP  THE  SUBSECTION  574 (j)  OF 

THE  ACT  AS  PROPOSED  BY  SECTION  3(d)   OF  THE  BILL,   AND  THE 

SUBSTITUTED  LANGUAGE  WHICH  APPLIES  THE  FOIA  TO  RECORDS  GENERATED  BY 

AN  AGENCY  OR  INITIALLY  PROVIDED  TO  AN  AGENCY  DURING  A  DISPUTE 

RESOLUTION  PROCEEDING,  ARE  AN  IMPORTANT  AND  BENEFICIAL  STEP  TOWARD 

ENCOURAGING  GREATER  USE  OF  ADR  BY  ADMINISTRATIVE  AGENCIES .  SECTION 

3  WILL  ENSURE  THE  CONFIDENTIALITY  OF  DOCUMENTS  PREPARED  FOR  ADR. 

AT  PRESENT,  SECTION  574  (j)  OF  THE  ACT  STATES  THAT  FOIA  DOES  NOT 

APPLY  TO  PROCEEDINGS  CONDUCTED  UNDER  THE  ACT.    MOREOVER,  FOIA 

ITSELF  CONTAINS  NO  REFERENCE  TO  DISPUTE  RESOLUTION  OR  TO  THE 

RECORDS  GENERATED  DURING  SUCH  PROCESSES.   MANY  OF  THOSE  WHO  HAVE 

STUDIED  THIS  MATTER  HAVE  CONCLUDED  THAT  THE  PRESENT  CONFIDENTIALITY 

PROVISIONS  ACTUALLY  INHIBIT  USE  OP  ADR.   WE  AGREE.   ESPECIALLY  IN 

THE  AREA  OP  MEDIATION,  IT  IS  VITAL  FOR  PARTIES  TO  BE  ABLE  TO 

PRESENT  CONFIDENTIAL  VIEWS  TO  A  MEDIATOR  AND  FOR  A  MEDIATOR  TO  WORK 

CONFIDENTIALLY  WITH  EACH  OF  THEM  AS  HE  OR  SHE  ATTEMPTS  TO  FASHION 

A  RESOLUTION  OF  THE  DISPUTE.    BY  EXPRESSLY  DECLARING  THAT  THIS 

LIMITED  CLASS  OF  RECORDS  ARE  EXEMPT  PROM  DISCLOSURE  UNDER  THE  FOIA, 

S.   1224  WOULD  ENCOURAGE  MORE  PARTIES  TO  CONSIDER  USING  ADR 

PROCESSES . 

OF  COURSE,  THE  DEPARTMENT  STILL  BELIEVES  THAT  ALL  EXEMPTIONS 
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FROM  DISCLOSURE  UNDER  THE  FREEDOM  OF  INFORMATION  ACT  SHOtILD  BE 
CONSTRUED  NARROWLY.  WE  ADOPTED  A  POLICY  OVER  TWO  YEARS  AGO  THAT  IT 
WOULD  APPLY  THE  PRINCIPLE  OF  OPENNESS  IN  GOVERNMENT  TO  OUR 
LITIGATION  UNDER  THE  FOIA.  AS  THE  ATTORNEY  GENERAL  SAID  AT  THAT 
TIME:  "THE  DEPARTMENT  WILL  NO  LONGER  DEFEND  AN  AGENCY'S  WITHHOLDING 
OF  INFORMATION  MERELY  BECAUSE  THERE  IS  A  "SUBSTANTIAL  LEGAL  BASIS' 
FOR  DOING  SO.  RATHER,  IN  DETERMINING  WHETHER  OR  NOT  TO  DEFEND  A 
NONDISCLOSURE  DECISION,  WE  WILL  APPLY  A  PRESUMPTION  OF  DISCLOSURE." 
THUS,  S.  1224  PROTECTS  THIS  LIMITED  CLASS  OF  RECORDS  AND  WOULD  BE 
NARROWLY  CONSTRUED  AS  WE  BALANCE  THE  GOALS  AND  BENEFITS  OF  USING 
ADR  WITH  THE  RECOGNIZED  BENEFITS  OF  OPEN  GOVERNMENT. 

OTHER  THOUGHTS  ABODT  S-  1224 

WK  HAVE  A  PEW  GENERAL  THOUGHTS  SUPPORTIVE  OF  S.  1224.  WE 
SUPPORT  THE  CHANGE  IN  SECTION  2  OF  S .  1224  TO  MAKE  CLEAR  THAT 
UNASSISTED  NEGOTIATIONS  ARE  NO  LONGER  INCLUDED  IN  THE  DEFINITION 
TERMS  OF  THE  ACT  AS  A  FORM  OF  ADR.  TO  BE  SURE,  UNASSISTED 
NEGOTIATIONS  SHOULD  ALWAYS  BE  ENCOURAGED  AS  A  WAY  OF  RESOLVING 
DISPUTES.  HOWEVER,  WITHIN  THE  ADR  COMMUNITY,  A  CONSENSUS  IS 
EMERGING  THAT  UNASSISTED  NEGOTIATION,  HOWEVER  BENEFICIAL,  IS  NOT  A 
FORM  OP  "ALTERNATIVE"  DISPUTE  RESOLUTION.  THE  PRESENCE  OF  A 
NEUTRAL  THIRD  PARTY  IS  WHAT  DISTINGUISHES  ADR  FROM  THE  MORE 
TRADITIONAL  AND  LIMITED  PRACTICE  OF  ADVERSARIES  ATTEMPTING  TO 
RESOLVE  THEIR  DISPUTES  ON  THEIR  OWN. 

FINALLY,  AS  YOU  KNOW,  CONGRESS  HAS  DECIDED  THAT  IT  WILL  NO 
LONGER  FUND  THE  ADMINISTRATIVE  CONFERENCE  OP  THE  UNITED  STATES. 
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CONSEQUENTLY,  THE  RESPONSIBILITY  FOR  IMPLEMENTING  THE  ADRA  CAN  NO 
LONGER  BE  BORNE  BY  THE  ADMINISTRATIVE  CONFERENCE.  WE  BELIEVE  THAT 
THESE  RESPONSIBILITIES  SHOULD  BE  REASSIGNED  AND  WE  UNDERSTAND  THAT 
SOME  FEDERAL  AGENCIES  ARE  CONSIDERING  WHETHER  THEY  CAN  ASSUME  SOME 
OP  THESE  RESPONSIBILITIES,  BUT  WE  DO  NOT  HAVE  A  RECOMMENDATION 
REGARDING  WHICH  AGENCY  IS  BEST  EQUIPPED  TO  UNDERTAKE  THEM.  THE 
DEPARTMENT  OF  JUSTICE  HAS  NEITHER  THE  FUNDS  NOR  THE  DESIRE  TO 
ASSUME  SUCH  GOVERNMENT-WIDE  OBLIGATIONS. 


THANK  YOU  AGAIN  FOR  THE  OPPORTUNITY  TO  COIMBNT  ON  THE  ADRA  AND 
S.  1224.  
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November  29,  1995 
Washington,  D.C. 


Statement  of 

John  Calhoun  Wells,  Director 

Federal  Mediation  and  Conciliation  Service 

Washington,  D.C. 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

It  is  my  pleasure  to  be  here  today  to  offer  the  strong  support  of  the  Federal  Mediation  and 
Conciliation  Service  (FMCS)  for  the  amendments  to  the  Administrative  Dispute  Resolution  Act 
of  1990  (ADR  Act)  contained  in  S.  1224. 

FMCS  was  created  as  an  independent  agency  by  Congress  in  1 947  through  enactment  of 
the  Taft-Hartley  Act,  which  directed  the  agency  to  provide  voluntary  mediation,  conciliation,  and 
arbitration  services  to  labor  and  management.  Since  that  time,  our  charter  has  been  expanded  by 
a  variety  of  subsequent  statutes,  making  it  the  nation's  premier  body  for  the  resolution  of  labor- 
management  disputes  and,  of  particular  importance  here,  a  key  entity  providing  alternative 
dispute  resolution  (ADR)  services  to  other  federal  and  governmental  agencies.  FMCS  is  a 
neutral  agency  that  provides  services.  It  performs  no  regulatory  functions.  Its  services  are  direct, 
voluntary,  and  customer  driven. 

Drawing  on  its  long-time  conflict  resolution  skills,  FMCS  has  assisted  in  resolving 
disputes  outside  the  labor-management  arena  since  Congress  asked  it  to  mediate  a  land  dispute 
between  the  Navajo  and  Hopi  Tribes  in  the  mid-1970s.  In  1990,  enactment  of  the  ADR  Act 
expanded  FMCS's  work  in  alternative  dispute  resolution.  Under  the  Act,  FMCS,  in  consultation 
with  the  Administrative  Conference  (ACUS),  was  charged  with  responsibilities  for  promoting 
ADR  activities  throughout  government,  and  both  agencies  provided  ADR  services  to  the  federal 
commimity.  FMCS  and  ACUS  engaged  in  several  joint  ventures:  an  ADR  video,  a  mediation 
training  course  and  manual,  and  training  in  convening  regulatory  negotiations  and  public  policy 
disputes.  In  addition,  under  section  7  of  the  Act,  which  amended  section  203  of  the  Labor 
Management  Relations  Act  of  1947,  FMCS  is  specifically  mandated  to: 

. . .  [M]ake  its  services  available  to  federal  agencies 
to  aid  in  the  resolution  of  disputes.  . . .  Functions 
performed  by  the  Service  may  include  assisting  parties 
to  disputes  related  to  administrative  programs,  training 
persons  in  skills  and  procedures  employed  in  alternative 
means  of  dispute  resolution,  and  furnishing  officers  and 
employees  of  the  Service  to  act  as  neutrsds.  . . . 
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We  are  a  major  provider  of  ADR  services  to  federal  agencies.  Through  our  ADR 
Services  Office,  FMCS  mediators  assist  client  agencies  in  designing  and  implementing  conflict 
resolution  programs  as  alternatives  to  costly  litigation.  After  consultation,  we  provide  system 
design  and  evaluation,  education,  training,  and  mentoring.  For  example,  for  the  Federal  Aviation 
administration,  we  designed  an  employment  discrimination  complaint  mediation  system,  trained 
agency  personnel  in  mediation  skills,  and  mentored  the  mediators  in  their  early  mediations.  We 
also  performed  system  design  and  training  for  the  Internal  Revenue  Service  (mediation  with 
multi-national  corporations),  and  we  did  similar  work  for  the  Department  of  Labor  involving  the 
enforcement  of  OSHA  and  Wage  and  Hour  regulations.  Through  our  "train  the  trainer"  program, 
we  train  agency  personnel  in  conflict  resolution  skills  so  they,  in  turn,  can  train  others  at  the 
agency. 

Although  most  of  our  ADR  services  are  provided  to  federal  agencies,  we  also  offer 
training  in  ADR  techniques  and  mediation  services  to  states  and  localities  ~  about  one-quarter  of 
FMCS  ADR  cases  involve  state  and  local  governments.  For  example,  we  have  fiimished  ADR 
training  to  the  Tennessee  Valley  Authority,  and  we  assisted  the  State  of  Vermont,  the  Killington- 
Pico  Ski  Resort,  and  numerous  public  groups  in  a  complex  dispute  involving  the  location  of 
portions  of  the  Appalachian  Trail.  FMCS  has  also  embarked  on  a  program  to  provide  peer 
mediation  in  some  of  the  nation's  public  schools  and  to  train  community  groups  in  conflict 
resolution,  at  the  invitation  of  local  public  sector  groups  in  Detroit,  San  Antonio,  Los  Angeles, 
Washington,  D.C.,  and  Baltimore. 

FMCS  mediates  disputes  within  agencies  (such  as  age  discrimination  complaints  for  the 
Department  of  Health  and  Human  Services  and  the  Department  of  Education,  and  whistle  blower 
complaints  for  the  Department  of  Energy)  and  between  agencies  and  their  regulated  industries 
and/or  the  public  (such  as  environmental  disputes). 

In  addition  to  the  ADR  Act,  FMCS's  work  in  alternate  dispute  resolution  was  expanded 
by  enactment  of  the  Negotiated  Rulemaking  Act  of  1990,  which  has  not  yet  sunset.  Pursuant  to 
that  Act,  we  are  currently  conducting  a  number  of  regulatory  or  public  policy  negotiations,  with 
several  possible  additional  ones  under  review,  for  the  Federal  Energy  Regulatory  Commission 
(environmental  issues  related  to  the  New  Don  Pedro  Dam  Project),  the  Department  of 
Transportation  (railway  safety  issues  and  automobile  headlight  emissions),  and  the  Department 
of  Housing  and  Urban  Development  (vacant  housing). 

FMCS  supports  passage  of  S.  1224.  It  makes  the  ADR  Act  permanent  and  continues  to 
authorize  FMCS  as  a  provider  of  ADR  services.  In  particular,  we  applaud  the  provisions 
affording  greater  protection  to  mediator  confidentiality  and  an  easier  method  for  obtaining  the 
services  of  neutrals.  Our  specific  comments  on  various  sections  of  the  bill  and  our  responses  to 
questions  posed  by  the  Subcommittee  follow: 


74 


Permanent  Reauthorization 

The  most  important  effect  of  S.  1224  is  the  permanent  reauthorization  of  the  ADR  Act, 
which  shows  an  essential  commitment  to  enhancing  the  use  of  ADR  in  government  —  a 
commitment  we  believe  that  will  prove  to  be  a  cost-cutting  measure  as  the  size  of  government 
shriiiks  over  the  coming  years.  The  five  years  of  initial  authorization  have  not  shown  any 
problems  that  would  justify  repeal  of  the  Act.  Reauthorization  is  unopposed  and  non- 
controversial,  and  the  Act  should  be  made  permanent. 

Further,  since  passage  of  the  Act  in  1990,  federal  agencies  have  made  significant  progress 
in  integrating  ADR  processes  into  their  operations;  but  the  task  is  far  from  finished,  and  failure  to 
reauthorize  the  Act  would  have  serious  negative  effects  across  government.  Some  agencies  may 
abandon  their  ADR  efforts  without  explicit  statutory  authorization  and  encouragement,  and  other 
agencies  might  be  deterred  from  continuing  to  use  ADR  process  because  of  the  loss  of 
protections  for  confidentiality  and  increased  difficulties  in  obtaining  neutrals.  In  fact,  these  very 
things  appear  to  have  occurred  when  the  Act  sunset  several  weeks  ago,  on  October  1,  1995.  In 
our  view,  permanent  loss  of  the  Act's  provisions  would  deal  a  serious  blow  to  existing  agency 
ADR  programs  and  call  into  question  the  government's  commitment  to  better,  less  expensive 
conflict  resolution. 

Moreover,  the  Act  provides  a  govemment-wide  framework  for  ADR  use.  Absent  this 
uniformity,  it  is  not  difficult  to  imagine  enactment  of  a  host  of  individual  ADR  statutes  and 
regulations  in  particular  areas.  This  likely  would  lead  to  inconsistent  rules  governing  many 
subjects,  including  confidentiality,  acquisition  of  neutnils,  and  the  scope  of  ADR  coverage.  The 
result  ~  increased  confiision  and  litigation  ~  could  end  or  greatly  hinder  federal  agency  ADR 
programs. 

Amended  Definition  of  "Alternative  Means  of  Dispute  Resolution" 

FMCS  supports  elimination  of  the  term  "settlement  negotiations"  from  the  definition  of 
"alternative  means  of  dispute  resolution"  found  in  §  571(3)  of  the  current  Act.  This  amendment 
would  riot  change  the  scope  or  effectiveness  of  the  Act. 

We  understand  the  statutory  ADR  definition  was  intended  to  be  broad,  but  inclusion  of 
"settlement  negotiations"  has  caused,  inadvertently  it  appears,  some  confusion.  The  confusion 
arises  because  most  of  the  various  ADR  techniques,  with  the  chief  exception  of  settlement 
negotiations,  use  a  third  party  neutral  to  assist  the  parties  in  resolving  their  dispute.  Indeed, 
almost  all  of  the  Act's  operative  provisions  contemplate  ADR  processes  involving  a  neutral:  for 
example,  the  confidentiality  provisions  apply  only  to  proceedings  using  a  neutral. 

Unassisted  face  to  face  settlement  negotiations,  on  the  other  hand,  are  routinely 
undertaken  by  federal  agencies  and  neither  require  encouragement  nor  realize  any  benefit  from 
the  ADR  Act.  In  its  Report  to  Congress  on  Implementing  the  ADR  Act  (February  1995),  the 
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Administrative  Conference  found  that  some  agencies  may  seek  to  avoid  using  ADR  techniques 
on  the  grounds  that  by  simply  conducting  settlement  negotiations  they  are  using  ADR,  and 
nothing  more  is  required.  This,  in  our  view,  would  tend  to  frustrate  Congress'  intention  that  the 
Act  encourage  broad  and  innovative  use  by  federal  agencies  of  the  many  ADR  processes,  such 
as,  for  example,  mediation,  minitried,  neutral  evaluation,  and  partnering. 

S.  1224  would  also  eliminate  exemptions  from  the  Act  for  two  categories  of  workplace- 
related  disputes.  The  first  affects  certain  issues  in  federal  employment  not  subject  to  negotiated 
grievance  procedures,  including  Hatch  Act  violations,  retirement  and  insurance,  and  certain 
suspensions  and  removals.  By  and  large,  these  issues  probably  leave  little  room  for  ADR 
negotiation  processes;  but  there  appears  to  be  no  reason  to  exclude  these  types  of  disputes  from 
the  Act.  To  the  extent  that  it  might  prove  helpful,  access  to  ADR  for  these  disputes  should  be 
available,  particularly  if  it  can  reduce  the  number  of  disputes  or  resolve  them  at  an  early  stage. 
The  second  type  of  exempted  disputes  involves  certain  prohibited  persormel  practices  for  federal 
employees  that  fall  under  the  jurisdiction  of  the  Merit  Systems  Protection  Board.  As  with  the 
first  category,  exclusion  from  the  Act  has  discouraged  the  use  of  ADR  in  some  disputes  where  it 
might  have  been  effective.  Both  exemptions  should  be  removed. 

Amendment  of  Confldentiality  Provisions 

The  Subcommittee  has  asked  for  our  views  on  the  changes  proposed  by  S.  1224  to  the 
ADR  Act's  confldentiality  provisions.  In  our  view,  this  is  one  of  the  most  important  provisions 
of  the  bill.  The  amendments  would  increase  the  protection  from  disclosure  of  confidential 
communications  in  ADR  processes.  The  Act's  existing  confidentiality  provisions,  which  FMCS 
sees  as  critical  to  the  success  of  resolving  disputes  through  ADR  processes,  shield 
communications  between  one  party  and  a  neutral  from  other  parties  and  communications  among 
the  parties  and  the  neutral  from  persons  outside  the  dispute.  These  assurances  of  confldentiality, 
embodied  in  §  574  of  the  Act,  enable  both  disputing  parties  and  neutrals  to  be  forthcoming  with 
information,  discuss  possible  settlement  options  freely,  and  learn  enough  about  parties'  real 
interests  and  priorities  to  develop  effective  resolution  agreements. 

FMCS  recognizes  that  the  importance  of  confidentiality  to  successful  negotiations  must 
be  balanced  by  the  openness  required  of  governmental  activities  in  a  democracy.  We  believe 
these  proposed  amendments  provide  a  fair  balance:  encouraging  federal  agency  to  undertake 
ADR  processes  by  ensuring  necessary  confidentiality  of  qualifying  communications,  while,  at 
the  same  time,  denying  protection  to  otherwise  disclosable  ones. 

Section  3(b)  of  S.  1224,  which  amends  §§  574(a)  and  (b)  of  the  Act,  would  limit  the 
applicability  of  confidentiality  to  actual  communications,  rather  than  "any  information 
concerning"  the  communication  for  both  neutrals  and  the  parties.  Section  3(a),  on  the  other 
hand,  which  strikes  §  574(b)(7),  grants  confldentiality  protection  to  all  communications  provided 


-4- 


76 


or  made  available  to  the  parties  in  an  ADR  process.  This  amendment  would  not  protect  pre- 
existing or  otherwise  disclosable  communications  simply  by  virtue  of  their  presentation  in  an 
ADR  proceeding. 

The  major  confidentiality  amendment.  Section  3(d)  of  S.  1224,  would  exempt 
communications  in  ADR  proceedings  from  disclosure  under  the  Freedom  of  Information  Act 
(FOIA).  Under  the  1990  Act,  documents  afforded  confidentiality  in  ADR  processes  may 
nonetheless  be  subject  to  disclosure  under  FOIA.  This  undermines  the  statute's  intended 
confidentiality  protections  and  represents  a  particular  problem  for  government  agencies,  like 
FMCS,  that  furnish  employees  as  neutrals  for  proceedings  involving  other  federal  agencies,  since 
these  neutrals'  notes,  unlike  the  notes  of  private  sector  neutrals,  may  be  subject  to  FOIA 
disclosure. 

New  §  574(j)  makes  a  covered  communication  exempt  from  disclosure  if  the 
communication  is  initially  generated  by  an  agency  or  provided  to  it  in  a  dispute  resolution 
preceding,  unless  a  reason  for  disclosure  exists  independent  of  its  use  in  ADR.  In  addition. 
Section  3(c)  amends  §  574(d)  to  insure  that  any  alternative  confidentiality  procedures  that  may 
be  agreed  to  in  a  proceeding  cannot  provide  for  less  disclosure  than  permitted  under  the  Act. 

Arbitration  Awards 

The  Subcommittee  also  has  asked  FMCS  to  address  whether  the  ADR  Act's  current 
provision  permitting  federal  agencies  to  vacate  arbitration  awards  should  be  repealed.  Under  the 
Act,  agencies  are  authorized  to  enter  into  binding  arbitration,  but  the  head  of  the  agency  is 
permitted  30  days  to  vacate  any  award  before  it  becomes  final. 

Arbitration  is  widely  used  in  resolving  disputes  arising  under  collective  bargaining 
agreements.  FMCS  msiintains  a  roster  of  almost  2,000  private,  professional  arbitrators,  and  upon 
request,  fiimishes  lists  of  individuals  to  the  parties  for  their  selection  of  an  arbitrator  to  hear  the 
case  and  render  a  final  and  binding  decision. 

FMCS  strongly  supports  federal  agency  use  of  consensus-based  ADR  processes,  such  as 
mediation;  but  we  also  believe  the  availability  of  a  complete  arsenal  of  techniques,  including 
binding  arbitration  in  appropriate  cases,  will  ftuther  encourage  agencies'  use  of  ADR.  While  the 
Act's  arbitration  provisions  have  been  rarely  used,  and  the  30  day  escape  clause  probably  never 
used,  the  clause  serves  as  a  disincentive  for  private  parties  to  agree  to  arbitration  with  federal 
agencies,  even  when  that  ADR  process  would  be  most  appropriate. 

It  appears  Congress  included  the  30  day  escape  clause  largely  because  of  concerns 
expressed  by  the  Department  of  Justice  about  the  constitutionality  of  binding  an  agency  through 
the  decision  of  a  person  who  was  not  an  "officer  of  the  United  States."  We  also  understand  this 
concern  has  recently  been  allayed  by  an  opinion  issued  by  the  Department's  Office  of  Legal 
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Counsel  (September  7, 1995),  finding  that  no  provision  of  the  Constitution  in  any  way  limits  the 
authority  of  the  federal  government  to  submit  to  binding  arbitration,  although  a  1991  Executive 
Order  appears  to  forbid  volimtary  agency  agreement  to  enter  into  arbitration. 

We  would  respectfiilly  suggest  that  Congress  look  primarily  to  the  Department  of  Justice 
in  determining  whether  repeal  of  the  30  day  clause  would  benefit  agencies  and  encourage  the 
government's  use  of  ADR  processes.  We  believe  it  would. 

Amendments  on  Acquiring  Neutrals 

Section  7  of  S.  1224  would  make  it  easier  for  agencies  to  acquire  neutrals  by  streamlining 
the  competitive  procedures  for  obtaining  expert  services  and  by  permitting  the  acquisition  of 
neutrals  from  nonprofit  organizations.  We  believe  the  streamlined  procedured  will  increase  the 
pool  of  available  neutrals  and  make  the  prices  neutrals  charge  more  competitive.  We  understand, 
however,  that  the  Small  Business  Administration  has  expressed  some  concern  about  the  Section 
7  amendments;  and  we  suggest  that  Congress  might  wish  to  explore  that  concern. 

The  ADR  Act  diminished,  although  it  did  not  eliminate,  difficulties  faced  by  agencies  in 
acquiring  neutrals.  Subsequently,  the  Federal  Acquisition  Streamlining  Act  of  1994  (FAS A) 
further  streamlined  the  process  by  raising  to  $100,000  (originally  $25,000)  the  limit  for  use  of 
simplified  small  purchase  procedures  and  by  permitting  less  than  fiill  competitive  procedures  for 
obtaining  expert  services  in  litigation  and  dispute  resolution,  including  neutrals  for  ADR 
proceedings. 

Unfortunately,  FASA  appears  to  have  inadvertently  complicated  matters  for  agencies  that 
may  wish  to  obtain  neutrals  from  nonprofit  organizations  by  raising  the  threshold  for  contracts 
reserved  for  small  businesses  to  the  same  $100,000  small  purchase  limit.  A  number  of  firms 
providing  neutral  services  to  federal  agencies  are  nonprofits,  such  as  universities,  and,  therefore, 
are  not  defined  as  "businesses"  under  the  Small  Business  Act.  The  proposed  amendments,  which 
add  new  subsections  to  10  U.S.C.  §  2304  and  41  U.S.C.  §  253(c),  will  respond  to  the  problem. 

Amendment  to  Contract  Disputes  Act 

S.  1224  amends  §  6  of  the  Contract  Disputes  Act  of  1978,  41  U.S.C.  §  605,  to  eliminate 
the  requirement  that  the  validity  of  all  contract  claims  under  $100,000  be  certified  by  the 
contractor.  At  the  present  time,  certification  of  claims  under  $100,000  is  required  only  when 
parties  want  to  use  ADR  to  resolve  the  dispute.  We  see  no  justification  for  different  treatment  of 
identical  claims  simply  because  parties  choose  to  use  ADR.  In  fact,  this  requirement  discourages 
contractors  and  federal  agencies  from  using  ADR  in  the  very  type  of  smaller  case  where  it  might 
be  most  useful.  The  amendment  would  bring  the  ADR  Act  into  conformity  with  the  certification 
requirements  of  the  Contract  Disputes  Act. 
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Responsibilities  of  the  Administrative  Conference  of  the  United  States 

The  Subcommittee  has  asked  FMCS  to  comment  on  whether  ADR  Act  responsibilities 
previously  handled  by  the  Administrative  Conference,  which  has  not  been  funded  for  this  fiscal 
year,  should  be  reassigned  to  another  federal  agency. 

The  loss  of  ACUS  is  felt  by  all  of  us  involved  in  ADR.  The  Conference's  demise  is 
significant,  given  the  considerable  distance  many  agencies  have  come  in  adopting  ADR 
processes  for  dispute  resolution,  and  the  distance  yet  to  go.  Yet,  while  ACUS  certainly  will  be 
missed,  its  end  must  not  be  permitted  to  serve  as  the  fatal  shot  to  federal  ADR. 

FMCS  believes  it  is  in  a  position  to  assume  some  of  ACUS's  former  responsibilities.  In 
particular,  FMCS  will  continue  to  fiimish  direct  ADR  services  to  agencies,  under  reimbursable 
inter-agency  agreements,  including  system  design,  training,  mentoring,  evaluation,  mediation 
and  convening/negotiating.  Most  important,  and  consistent  with  the  precepts  of  the  National 
Performance  Review  and  "reinventing  government,"  FMCS  will  attempt  to  undertake  aspects  of 
ACUS's  leadership  and  coordinating  roles  in  federal  ADR.  This  might  well  consist  of  the 
initiation  or  continuation  of  interagency  working  groups,  training,  or  seminars  bringing  together 
personnel  from  across  government  to  share  ADR  information  and  develop  mutually  beneficial 
programs  and  materials.  FMCS  has  been  given  ACUS's  ADR  library  and  files,  and  we  hope  to 
continue  its  archival  and  clearinghouse  fiinctions.  It  may  also  be  possible  to  draft  and/or 
circulate  ADR  publications  and  materials  to  agency  dispute  resolution  specialists  and  field 
locations. 

FMCS  performs  direct  ADR  services  for  agencies  without  using  appropriated  ftmds, 
relying  on  reimbursable  inter-agency  agreements.  We  believe  this  is  a  sound  approach  for 
financing  direct  treiining,  mediation,  and  negotiation/convening  services  provided  to  a  single 
agency.  Should,  however.  Congress  ask  FMCS  to  undertake  some  of  the  additional,  cross- 
cutting  and  government-wide  responsibilities  once  handled  by  ACUS,  FMCS  will  require 
additional  resources. 

There  are  a  number  of  ACUS  responsibilities,  however,  that  will  be  more  difficult  to 
reassign;  but  FMCS  stands  ready  to  continue  our  longstanding  work  in  voluntary,  consensual 
dispute  resolution.  We  believe  resources  invested  now  in  ADR  activities  will  yield  a  high  return. 

Attachment 
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John  Calhoun  Wells 

Director 

Federal  Mediation  and  Conciliation  Service 


John  Calhoun  Weils  was  sworn  in  as  the  thirteenth  Director  of  the  Federal 
Mediation  and  Conciliation  Service  on  November  IS.  1993.  He  brings  an 
unusual  set  of  complimentary  skills  and  experiences  to  the  position.  His 
extensive  background  in  union,  management,  academic  and  policy  matters 
makes  him  uniquely  qualified  to  serve  as  President  Clinton's  choice  as 
National  Director  of  FMCS. 

A  native  of  Kentucky,  John  is  a  former  hourly  worker  and  was  a  member  of 
die  Oil.  Chemical  and  Atomic  Workers  Union.  He  handled  labor  legislation 
while  Special  Assisunt  to  U.S.  Senator  Wendell  Ford  in  Washington.  D.C. 
from  1975-1978.  AsKentucky'srirstSecretaryof  Labor,  John  was  the  chief 
labor  advisor  to  Governors  John  Y.  Brown  and  Martha  Laync  Collins. 

John's  background  includes  broad  management  experience  in  running 
organizations,  from  small  institutes  of  25  employees  to  large  agencies  vith 
over  1,000  employees.  Before  coming  to  FMCS,  John  was  a  successful 
private  sector  union  management  consultant.  He  assisted  labor  and  management 
leaders  in  constructing  new  relationships  based  on  common  ground  and 
mutual  self-interests.  His  clients  included  several  Fortune  500  firms  and  their 


John's  academic  background  includes  a  B.A.  from  the  University  of  Kentucky 
and  a  M.S.  and  Ph.D.  in  Planning  and  Public  Policy  from  Rutgers  University. 
He  taught  at  Rutgers  University  for  three  years  and  is  the  author  of  numerous 
publications  on  labor-management  relations.  While  at  the  John  F.  Kennedy 
School  at  Harvard  University,  he  was  a  Senior  Researcher  working  on  issues 
of  innovation  in  Collective  Bargaining  and  Labor-Management  Relations. 
Between  1988  and  199 1 .  he  served  as  President  of  the  John  Gray  Institute  in 
Beaumont,  Texas,  a  labor-management  institute  on  the  Gulf  Coa.si. 

John  and  his  wife,  the  former  Charissa  Ann  Christopher,  reside  in  Reston. 
Virginia. 


FtutheruififnitatioHcaHbeobuwiedbycoMaaiMKiheFedend  Mediation  4Miid  ConcUUaUm  Service 
Office  cf  Public  Information  at  (202)  6a6-HI00 
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BIO  SKETCH  FOR  JOHN  A  WAGNER 

John  A.  Wagner  is  Director,  of  ADR  Services  at  The  Federal  Mediation  & 
Conciliation  Service.  He  tjegan  his  career  as  a  Federal  Mediator  with  FMCS  in  1973, 
serving  in  \Afashington,  D.C.  &  Chicago  field  offices.  He  has  mediated  private,  pdbWc 
arxi  Federal  Sector  collective  tiargaining  disputes;  Age  Discrimination  oorrplaints  arxJ 
facilitated  Public  Policy  Regulatory  f^tegotiations. 

John  also  served  as  District  Preventive  Mediation  Coordinator  and  Special 
Assistant  to  tfie  National  Drector  in  \/\fashington,  D.C.    Currently  Mr.  Wagner  is 
responsible  for  the  agency's  Alternative  Dispute  Resolution  and  Age  Discrimination 
Programs.  Mr.  Wagner  holds  an  MS  in  Conflict  Management  and  presently  is  a 
Doctoral  candidate  at  George  Mason  University.  He  has  lectured  at  many  universities 
including  the  University  of  Moscow  and  instnx:ted  for  George  Mason  University  at  the 
Organization  of  American  States. 
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What  U  ADR? 

AOR  (or  "alternative  dispute  resolution")  is  a  collective  name  for  a  number  of  joint  problem-solving  processes 
used  in  Seu  of  formal,  adversarial  nrwthods  for  resolving  conflict  These  processes  usually  involve  use  of  a  neutral 
third  party  who  (except  in  artJtration)  wo&s  with  the  parties  to  help  them  find  mutually  acceptable  solutions.  The 
various  ADR  methods  can  be  viewed  as  points  along  a  continuum,  ranging  from  processes  over  which  the  parties 
have  the  most  control  (e.g.,  mediation,  conciliation}  to  processes  over  which  they  have  the  least  control  (e.g.. 
binding  arbitration).  Here  are  some  ADR  methods: 


Conciliation  is  the  attempt  by  a  neutral  third  party  to  reduce  tensions  arvi  improve  communications 
among  the  parties  in  an  effort  to  get  them  to  agree  on  a  process  for  resolving  their  dispute. 

Mediation  involves  using  a  trained  neutral  third  party  to  help  disputants  negotiate  a  mutually  agreeable 
settlement  The  mediator  has  no  independent  authority  and  does  not  render  a  decision:  any  decision  must  be 
reached  by  the  parties  themseh'es. 

Nautral  avaluatlon  (or  "early  neutral  evaluation")  involves  using  a  neutral  factfinder,  usually  with 
substantive  expertise,  to  evaluate  the  relative  merits  of  the  parties'  cases.  This  process  usually  involves  an 
informal  presentation  to  the  neutral  of  the  highlights  of  parties'  positiors.  The  neutral  provides  p  rwnbinding 
evaluation  that  can  give  the  parties  a  more  objective  assessment  of  their  positions,  thereby  increasing  the 
charges  that  further  negotiations  will  be  productive. 

S«ttlcm«nt  judg*  describes  a  neutral,  generally  a  judge  other  than  the  presiding  one,  who  serves  as  a 
mediator  or  neutral  evaluator  in  a  case  pending  before  an  agency  tribur«L  The  settlement  judge  may  give  an 
informal  advisory  opinioa  If  settlem^ent  is  not  reached,  the  case  will  continue  before  the  presiding  judge,  who 
will  ultimately  make  a  dedsioa 

MInKrIal  is  a  structuri^l  settlement  process  in  which  each  side  presents  a  highly  abbreviated  summary  of 
its  case  before  senior  representatives  of  each  party,  who  are  authorized  to  settle  the  case.  Following  the 
presentations,  the  officials  seek  to  negotiate  a  settlement  A  neutral  adviser  sometimes  presides  over  the 
proceeding,  and  can  mediate  or  render  an  advisory  opinion  if  asked  to  do  so. 

ArfcHratlon  Is  like  adjudication  in  that  a  neutral  third  party  is  empowered  to  decide  disputed  issues  after 
hearing  evidence  and  arguments  from  the  parties.  The  arbitrator's  decision  may  be  binding  on  the  parties  a'ther 
through  agreement  or  operation  of  law,  or  it  may  be  nonbinding  or  advisory.  Arbitration  may  be  voluntary  (t.e., 
where  the  parties  agree  to  use  10.  or  it  may  be  mandatory  and  the  exclusive  means  available  for  handGng  certain 
disputes. 

Nagotlatad  nilamakln^  (or  regulatory  negotiation)  is  an  alternative  to  traditional  procedures  for  drafting 
proposed  regulations  that  brings  together  representatives  of  the  agency  and  the  various  affected  interest  groups 
to  negotiate  the  text  of  a  proposed  rule  It  supplements  the  normal  steps  in  agency  rulemaking. 

Ombudsman  describes  a  grievance-harvffing  official  who  investigates  citizens'  complaints  against 
administfative  agencies.  Depending  on  the  outcome  of  the  investigation,  the  ombudsman  may  recommend 
reEef  or  persuade  the  complainart  that  the  ^ovemmertt  acted  property.  When  an  investigation  indkates  the 
problem  results  from  a  system  failure,  the  ombudsman  may  also  propose  reforms. 

Partnarin^  is  a  process,  increasirtgly  used  in  contracting,  that  is  designed  to  avoid  disputes.  At  the  start  of 
a  project  participants  seek  to  identify  common  goals  and  interests  ar«d  establish  dear  lines  of  communicatioa 
The  process  may  involve  a  joint  worlcshop,  managed  t>y  a  neutral  fadntator,  to  develop  a  team  charter,  as  well  as 
followKjp  meetings  and  evaluation  processes.  A  partnering  agreement  usually  includes  a  commitment  by  the 
parties  to  use  ADR  to  resolve  disputes  that  arise  during  a  project 
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Federal  Mediation  and 
Conciliation  Service 

Alternative  Dispute  Resolution 
Services 


Office  of  ADR  Services 

2100  K  Street,  NW 

Washington,  D.C.  20427 

(202)  606-5445 


FMCS  and  ADR 

FMCS's  involvement  in  Alternative  Dispute  Resolution  (ADR)  dates  back  to  the  early  1970's. 
wtien  the  agency  mediated  a  land  dispute  between  the  Navajo  and  Hopi  Indian  trit>es.  In  the 
eariy  1980's,  FMCS  facilitated  the  first  federal  regulatory  negotiation  (negotiated  rulemaking  or 
*reg-neg')  heki  by  the  Federal  Aviation  Administration.  Regulatory  negotiation  activity 
increased  throughout  ttie  decade,  with  FMCS  involved  in  negotiations  held  by,  among  others, 
the  Departments  of  Transportation,  Agnculture,  and  Labor.  FMCS  also  provided  mediatk>n 
services  for  Home  Owner  Warranty  disputes  and  trained  volunteer  mediators  for  the  Farm 
Credit  Administration. 

Since  the  mkl-1980's,  FMCS's  work  in  the  ADR  area  has  steadily  expanded  and  now 
includes:  mediation  and  fadfitatkxi  in  the  areas  of  contracts,  enforcement,  whisde-biower  and 
EEO/workplace  grievances,  put)lic  poTicy  mediation  and  devek)pment  and  regulatory 
negotiations,  as  well  as  ADR  system  d^ign,  training,  and  mentoring.  FMCS  has  continued  to 
update  the  skflls  of  its  personnel  delivering  ADR  services,  particularly  with  respect  to  convening 
and  mediating  pubXic  policy  and  regulatory  negotiation  processes. 

Foltowing  passage  of  the  Administrative  Dispute  Resolution  Act  of  1990  and  in  response  to 
irKFeased  demand  for  ADR  servKes  throughout  the  federal  government.  FMCS's  Altemative 
Dispute  Resolution  program  has  expanded  significantly.    Over  the  past  five  years,  FMCS  has 
entered  into  more  than  200  agreements  with  federal  agencies  to  provkJe  ADR  servKes  covering 
a  wkJe  variety  of  conflicts  at  every  level  of  government 

Organizational  Structure 

FMCS  has  undertaken  tfie  folk>wing  organizatkxial  steps  to  meet  th^challenges  and 
growing  demands  of  the  federal  community  for  ADR  sennoes: 

Office  of  AOR  Services 

The  origins  of  ADR  Services  date  bade  to  1987.  wNh  the  specific  mission  to  promote, 
oooninalB,  and  deOver  nationwide  ADR  acttvides  for  FMCS.  Ttiepersonnei  to  delver  these 
services  an  drafwn  fipom  field  medtatorB  ani  ADR  Services  staff,  and  indude  mediators  and 
ADR  spedalsts. 

AOR  Coonlinatora 

In  each  of  FMCS's  nine  districts,  one  field  medtator  has  been  designated  to  cooninate  the 
ADR  activity  for  that  dtelricL  The  cooixflnator^  responsUHies  indude  monitoring  the  needs  of 
Ae  faderai  community  wilNn  the  Dislricl^  geographical  area.  «ai8tii«  other  field  medMors  in 
the  design  and  delvery  of  various  ADR  services,  and  oooninating  and  communicating  the 
status  of  ADR  adivHes  within  the  Districts  and  wNh  the  national  ADR  Services  OfRce. 

Field  Mediators 

IHMCS  employs  approximalBly  200  fufl  finne  mediatore  staSoned  ]n  78  field  offices  across  the 
country.  Theb- primary  responsibility  is  serving  the  colledivebafgabiing  needs  of  the  private 
and  pubik:  sectors.  While  *mediatk)n'  and  "ADR"  recently  have  become  synonymous  terms  for 
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the  general  public.  FMCS  defines  ADR  as  any  non-traditional,  that  is,  non-collective  bargaining, 
labor/management  related  activity.  It  has  t>een  the  practice  of  the  agency  to  regularly  involve 
experienced  field  mediators  in  the  ADR  program,  and,  to  date,  nearly  40%  of  the  mediator 
workforce  has  been  involved  In  ADR  projects. 

Services  to  Clients 

In  response  to  the  increased  needs  of  federal,  state  and  local  governments,  FMCS  has 
developed  considerable  expertise  in  the  following  core  ADR  services: 

Consultation  -  initial  assessment  of  a  dient  agenc/s  needs. 

System  Design  -  analysis  of  existing  mechanisms  and  design  of  appropriate  methods  and 
strategies  for  implementing  ADR. 

Education/Training/Mentoring  —  programs  for  educating  the  general  user  of  ADR  services, 
training  in  mediation  skills  for  potential  mediators,  and  actual  mentoring  of  mediator  trainees 
through  active  cases. 

Mediation/Facilitation  and  Convening  Services  -  mediation,  facilitation  and  convening 
services  for  federal  agencies  for  all  types  of  disputes,  policy  development,  and  negotiated 
rulemakings. 

Evaluation  and  Follow-up  —  Assessment  of  ADR  programs  and  continuing  services  to 
improve  ADR  initiatives. 


Major  ADR  Contracts: 

Department  of  Health  and  Human  Services  —  FMCS  has  been  under  an  exclusive  contract 
with  HHS  to  mediate  age  discrimination  cases  since  1980.    During  that  period,  FMCS 
mediated  60-80  cases  per  year.  In  FY  1991  that  average  neariy  doubled  to  more  than  135 
cases.  Age  discrimination  case  activity  continues  at  a  significarrtly  higher  rate  than  any 
period  prior  to  1991. 

Department  of  Education  —  FMCS  has  been  under  contract  to  provide  mediation  services 
for  the  recovery  of  grant  funds  in  disputes  with  state  school  systems.  Since  FY  1991,  thirty 
(30)  such  cases,  involving  millions  of  dollars,  have  been  mediated. 

Internal  Revenue  Service  —  The  IRS  has  made  a  broad  commitment  to  use  ADR  as  a 
standard  means  of  conducting  agency  business,  both  internally  with  its  unions  and 
employees,  and  externally,  with  tax  payers.  FMCS  has  served  as  the  primary  consultant  and 
contractor  to  the  IRS's  Center  for  Conflict  Management  to  implement  ADR  processes 
throughout  all  aspects  of  the  agerKr/s  work.  FMCS  has  also  worked  closely  with  the  Office 
of  International  Appeals  to  Implement  ADR  in  complex  tax  cases. 

Office  of  Personnel  Management '—  FMCS  has  been  instrumental  since  1992  in  assisting 
OPM  in  the  design,  development  and  piloting  of  its  two  and  five  day  training  courses  on 
ADR.  The  two-day  program  Is  given  around  the  country  at  many  kxsrtions,  and  the  five-day 
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course  is  part  of  management  training  at  both  the  Eastern  and  Western  Management 
Development  Centers. 

Department  of  Transportation  —  In  partnership  with  the  Administrative  Conference  of  the 
United  States,  FMCS  launched  a  pilot  project  in  1993-94  to  implement  ADR  for  resolving 
EEO  disputes.  This  project  includes  a  complete  systems  design,  mediator  training  and 
mentoring  of  actual  cases. 

Departments  of  Interior  and  Health  and  Human  Services  —  In  1 994,  Congress  passed  the 
Indian  Self  Determination  Act,  which  required  the  Departments  of  Interior  and  Health  and 
Human  Services  to  promulgate  the  resulting  regulations  corKeming  contracting  through  the 
negotiated  rulemaking  process.  The  resulting  reg-neg  committee  included  more  ttian  60 
participants  and  required  a  team  of  four  FMCS  mediators  to  facilitate  negotiations  over  the 
course  of  a  year.  This  regulatory  negotiation  was  the  largest  ever  attempted  in  the  federal 
govemment. 

Federal  Energy  Regulatory  Commission  —  In  1994,  FMCS  convened  and  fodlttated  the 
process  to  resolve  a  large,  long-standing,  pubiic  policy  dispute  over  the  development  of 
water  resources  in  the  San  Francisco  Bay  area. 

Department  of  Labor  -  In  a  project  designed  to  test  the  effectiveness  of  ADR  in  resolving  a 
wide  range  of  disputes,  FMCS,  in  partnership  with  the  Administrative  Conference  of  the 
United  States,  designed  an  appropriate  system  of  ADR,  trained  and  mentored  of  intemal 
DOL  mediators,  and  conducted  an  evaluation.  The  pilot  lasted  six  months  and  was 
conducted  in  the  Philadelphia  region.  The  pilot  showed  how  ADR  could  be  successfully  used 
in  situations  as  varied  as  enforcement  disputes  (from  OSHA  and  the  Wage  and  Hour 
Division)  to  employment  issues. 

Partial  Listing  of  Federal  Agencies  That  Have  Contracted  With  FMCS 
For  ADR  Services  Since  1 991 : 

Resolution  Trust  Corporation 

Equal  Employment  Opportunity  Commission 

Federal  Bureau  of  Investigation 

Food  and  Drug  Administration 

Tennessee  Valley  Authority 

Department  of  Labor 

Department  of  Interior 

Fish  and  Wildlife  Service 

Department  of  Energy 

Federal  Aviation  Administration 

Department  of  Housing  and  Urtian  Development 

Air  Force 

Public  Health  Service 

Department  of  State 

Department  of  Agriculture 

Department  of  Commerce 

National  Park  Service 

U.S.  Forest  Service 
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General  Accounting  Office 

US  Mint 

Federal  Deposit  Insurance  Corporation 

Farm  Credit  Administration 

Environmental  Protection  Agency 

Pension  Benefit  Guaranty  Corpofation 

Department  of  ttie  Army 

Office  of  Special  Counsel 

U.S.  Geological  Survey 

U.S.  Immigration  and  Naturalization  Service 

Bureau  of  Mines 

Publications  and  Training  Materials 

ADR  Video  -  a  basic  primer/overview  of  ADR.  including  descriptions  of  ADR  pnx«sses. 
case  studies,  and  commentary.  Running  time  Is  approximately  20  minutes.  Copies  of  this 
video  were  distributed  widely  in  the  federal  community,  including  to  all  agency  Dispute 
Resolution  Specialists. 

Mediation  Training  Course  and  Manual  -  FMCS.  the  Administrative  Conference  of  the 
United  States  and  the  Department  of  Health  and  Human  Services  hosted  the  first 
interagency  mediation  training  session  in  July  1993.  This  week-long  training  was  open  to 
representatives  of  all  federal  agencies,  and  a  training  manual  was  written  and  distributed  in 
August  1994.  The  manual  was  conceived  as  a  complete  course  designed  to  be  put  on  by 
experienced  mediators.  A  revised  and  updated  edition  of  the  manual  is  in  preparation. 

Regulatory  Negotiations 

Since  the  passage  of  the  Negotiated  Rulemaking  Act  in  1990,  FMCS  has  facilitated 
regulatory  negotiations  and  public  policy  disputes,  including: 

•  Railway  Safety  Administration  (DOT)  -  Rail  repair  safety  procedures  (1995) 

•  Departments  of  Interior  and  Health  and  Human  Services  -  Indian  Self  Determination 
Act,  the  largest  federal  reg-neg  ever  attempted  (1995) 

•  Federal  Energy  Regulatory  Commission  —  Development  of  water  resources  in  the 
Bay  area  of  San  Francisco  (1995) 

•  Department  of  Housing  and  Urban  Development  —  vacancy  rates  for  subsidized 
housing  (1995) 

•  State  of  Tennessee  —  use  of  waterways  (1 993) 

•  New  Yori<  State -usage  of  pesticides  (1993) 

•  Farm  Credit  Administration  -  formula  for  member  contributions  (1 992) 

•  Killington-Pico  ski  resorts/Appalachian  trail  mergers  (1990-91) 

•  Department  of  Education  —  vocational  education  (1 990) 

•  Department  of  Transportation  —  disability  access  to  airplanes  (1 988) 

•  Department  of  Agriculture  -  Varroa  mites  (1 988) 


87 


How  to  Procure  FMCS's  ADR  Services 

FMCS  is  available  to  assist  federal,  state  and  local  government  agencies  by  providing 
ADR  services  under  reasonable,  cost  reimbursable,  contracts.  FMCS  will  provide  a  cost 
estimate.  Initial  consultations  are  usually  provided  free  of  charge.  Contracts  for  services, 
based  on  inter-agency  agreements,  can  be  put  in  place  on  an  expedited  basis.  To  arrange 
for  a  consultation,  or  find  out  more  about  FMCS's  ADR  services,  please  contact: 

John  Wagner,  Director 

Office  of  ADR  Services 

Federal  Mediation  and  Conciliation  Sennce 

2100  K  Street,  N.W. 

Washington.  D.C.  20427 


(202)  606-5445 
(202)  606-3679  (fax) 

OR  call  your  local  FMCS  office. 


11/1/95 
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on 

S. 1224 

The  Administrative  Dispute  Resolution  Act  of  1995 

before  the 

Subcommittee  on  Oversight  of  Government  Management 
and  the  District  of  Columbia 

Senate  Committee  on  Governmental  Affairs 


November  29,  1995 
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Introduction 

Thank  you  for  offering  me  the  opportunity  to  present  my  views  on  S.  1224,  the 
Administrative  Dispute  Resolution  Act  of  1995.  I  was  a  Senior  Attorney  at  the  Administrative 
Conference  of  the  United  States  for  seven  years,  until  the  Conference's  closure  on  October  31, 
1995.  The  original  ADR  Act  gave  the  Conference  a  series  of  implementation  responsibilities, 
and  I  was  actively  involved  in  the  Conference's  ADR  activities.  I  remain  extremely  interested  in 
the  federal  government's  progress  toward  using  alternative  means  of  dispute  resolution  (ADR)  to 
improve  its  operations  and  resolve  disputes  appropriately. 

S.  1224  would  reauthorize  the  Administrative  Dispute  Resolution  Act  (ADR  Act)  on  a 
permanent  basis  and  with  a  few  improvements.  The  original  Act  "sunset"  last  month  after  five 
years.  It  encouraged  federal  agencies  to  follow  the  lead  of  the  private  sector  in  using  consensus- 
based  processes  to  resolve  (or  avoid)  disputes,  establishing  a  simple  and  very  flexible  fiamework 
for  use  across  the  federal  government.  Because  I  believe  that  the  reauthorization  of  the  ADR  Act 
will  help  federal  agencies  to  manage  their  disputes  more  effectively,  I  urge  Congress  to  enact  S. 
1224. 

The  activities  of  agencies  under  the  ADR  Act  have  been  summarized  in  the 
Administrative  Conference's  March  1995  report  to  Congress,  Toward  Improved  Agency  Dispute 
Resolution:  Implementing  the  Administrative  Dispute  Resolution  Act,  as  well  as  in  other 
testimony  this  Committee  has  received.  I  will  not  repeat  that  information  here,  except  to  say  that 
when  the  Act  was  originally  enacted,  few  agencies  were  using  ADR  techniques,  and  there  was 
little  knowledge  about  them  within  the  federal  government.  Five  years  later,  substantial  progress 
has  been  made  in  familiarizing  the  federal  government  with  the  advantages  of  using  ADR  in 
appropriate  situations,  and  an  ever-increasing  number  of  agencies  are  putting  this  knowledge  to 
use.  However,  the  effort  is  not  over.  Some  agencies  are  just  begiiming  to  explore  the 
possibilities.  Moreover,  like  most  new  approaches  that  government  agencies  are  asked  to  accept, 
concerns  remain  about  their  appropriateness  in  particular  situations  and  about  >^ere  the 
necessary  resources  can  come  from.  Some  agencies  have  not  provided  the  requisite  high-level 
support.  It  is  therefore  important  that  Congress  continue  to  make  clear  its  conmiitment  to  ADR. 

Based  on  my  experience  at  the  Administrative  Conference  and  from  helping  agencies 
begin  to  experiment  with  consensus-based  processes  like  mediation,  I  believe  that  ADR  has  an 
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important  role  to  play  in  improving  the  management  of  a  wide  variety  of  federal  programs,  from 
developing  regulatory  standards  to  enforcement  of  those  standards,  from  improving  worlq)lace 
envirotmients  to  speeding  up  federal  procurement  processes. 

There  is  no  question  that  the  American  public's  confidence  that  the  federal  government 
will  meet  its  needs  and  protect  its  interests  is  at  a  low  ebb.  While  there  is  no  single  or  easy 
answer  to  changing  this  view,  engaging  the  public  in  consensus-based  processes  can  be  a  step  in 
that  direction.  Allowing  them  to  participate  in  how  their  disputes  with  agencies  are  resolved, 
through  mediation  of  those  disputes  for  example,  can  improve  the  public's  perception  and 
increase  its  sense  that  the  government  is  listening. 

It  should  be  kept  in  mind,  however,  that  effective  use  of  ADR  does  not  come  free  of 
charge.  ADR  processes  work  best  when  agencies  have  the  resources  to  properly  plan  for  them, 
and  to  design  any  necessary  programs  carefiilly  and  thoughtfiilly.  On  the  other  hand,  the 
information  that  is  available,  largely  anecdotal  though  it  is,  supports  the  contentions  that  using 
ADR  techniques  can  save  time  and  money,  increase  users'  satisfaction  with  the  resolution  of 
their  disputes,  improve  the  ongoing  relationships  among  potential  disputants,  and  produce  better 
substantive  rules  and  other  results.  More  research  is  needed  on  these  and  other  issues. 

The  Administrative  Conference's  Activities  under  the  ADR  Act 

Although  the  Admiaistrative  Conference  was  not  solely  responsible  for  the  federal 
government's  progress  on  ADR  over  the  last  decade,  it  was  clearly  a  very  important  influence. 
The  Conference  helped  to  develop  the  theoretical  frtunework  for  the  ADR  Act,  working  with 
Senator  Charles  Grassley  and  others.  It  was  also  very  active  during  the  five  years  following 
enactment,  helping  agencies  fulfill  the  Act's  potential.  Although  the  Conference  was  also 
involved  in  many  other  efforts  to  improve  federal  administrative  procedure,  the  Conference  staff, 
under  the  direction  of  Charles  Pou,  devoted  close  to  half  of  its  resources  to  the  ADR 
implementation  effort.  These  activities  are  described  in  detail  in  the  Administrative 
Conference's  March  1995  report  to  Congress  and  in  the  September  1995  Statement  of  Chair 
Thomasina  V.  Rogers  on  S.  1224. 

The  ADR  Act  itself  mandated  that  the  Administrative  Conference  undertake  a  number  of 
important  responsibilities,  including  consulting  with  agencies  as  they  developed  policies  under 
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the  Act,  managing  a  roster  of  neutrals,  reporting  to  Congress  on  federal  agency  use  of  ADR,  and 
providing  advice  and  aid  for  agencies  on  acquiring  neutrals  services.  The  Conference  took  those 
responsibilities  seriously,  and  worked  effectively  to  provide  information,  education,  training, 
technical  advice  and  assistance,  research,  and  a  focus  for  interagency  activities. 

Now  that  the  Conference  has  been  closed,  it  is  natural  to  ask  now  how  the  Conference's 
role  might  be  filled  in  the  future.  During  its  last  weeks,  the  Administrative  Conference  stafiF 
considered  these  questions  at  some  length.  Unfortunately,  in  many  areas,  there  are  no  clear 
solutions  or  obvious  recommendations. 

As  noted,  the  Administrative  Conference  undertook  a  variety  of  types  of  activities  to  help 
agencies  implement  the  ADR  Act  and  use  ADR  techniques  effectively.  The  Conference  was 
particularly  well-designed  to  accomplish  these  responsibilities.  It  was  an  independent  entity,  a 
part  of  the  government  but  with  an  institutional  framework  for  public  input.  Because  it  had  no 
direct  regulatory  responsibilities,  formally  oversaw  no  other  agencies,  and  had  a  reputation  as  a 
source  of  considerable  independent  expertise,  other  agencies  were  particularly  willing  to  ask  for 
advice.  It  had  few  axes  to  grind  or  products  to  sell  other  than  "good  government"  It  was  able  to 
devote  considerable  resources  to  its  ADR  efforts.  There  is  no  otfier  part  of  die  federal 
government  which  has  a  similar  combination  of  expertise  and  detachment  Reassigning  the 
Conference's  statutory  responsibilities  to  a  line  agency  or  one  with  other  duties  may  result  in  a 
considerable  loss  of  function  and  may  cause  some  new  problems. 

Clearly  the  consultation  responsibility  under  section  3(a)  of  the  Act  should  remain  with 
the  Federal  Mediation  and  Conciliation  Service,  the  other  agency  with  c<Misultative  duties  under 
the  Act  The  Conference  woriced  closely  and  cooperatively  with  FMCS  on  a  number  of  projects 
over  the  years.  When  the  Administrative  Conference  closed,  it  transferred  its  files  on  ADR 
policy  consultations  to  FMCS.  It  also  transferred  to  FMCS  its  ADR  reading  room  (a  substantial 
collection  of  books  and  other  documents  about  all  aspects  of  ADR)  as  well  as  the  bases  for  its 
clearinghouse  activities  (e.g.,  newsletter  publication,  working  group  support).  We  had 
confidence  that  FMCS  would  handle  these  responsibilities  effectively. 

However,  the  Administrative  Conference  refi'ained  from  recommending  reassignment  to 
any  specific  agency  of  its  other  statutory  responsibilities.  These  included  running  a  roster  of 
neutrals,  reporting  to  Congress,  coordinating  interagency  activities,  and  advising  agencies  oo 
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Although  the  Conference  took  its  responsibilities  of  running  a  roster  and  advising  on 
qualifications  for  neutrals  seriously,  and  devoted  attention  to  them,  it  may  be  that,  given  the  lack 
of  any  clear  candidate,  no  reassignment  is  necessary  at  this  stage.  The  Conference  was 
particularly  well-suited  to  manage  a  roster  of  neutrals  available  for  government  disputes,  because 
it  provided  no  such  services  itself  Nor  did  it  ever  have  a  need  to  use  the  roster.  It  is  not  clear 
that  there  is  any  other  agency  with  both  the  impartiality  and  the  ability  to  run  the  roster. 
Moreover,  as  other  agencies  (like  the  FDIC  and  EPA)  developed  their  own  resources  and 
expertise,  recent  roster  use  was  not  substantial.  Thus,  it  may  not  be  a  major  privation  if  the  roster 
were  to  lapse. 

The  issue  of  determining  appropriate  qualifications  for  neutrals  is  one  of  the  most 
controversial  in  the  field.  The  Administrative  Conference  held  the  view  that  it  was  most 
effective  and  useful  to  educate  agencies  about  what  types  of  attributes  to  look  for  in  mediators 
and  other  neutrals,  rather  than  setting  i^  a  single  set  of  possibly  exclusionary  standards,  whose 
potential  value  would  be  questionable.  Thus,  it  may  be  best  not  to  assign  any  agency  the  task  of 
determining  a  set  of  specific  qualifications  for  neutrals.  It  is  more  important  to  provide  someone 
responsibility  for  addressing  the  problems  agencies  face  in  hiring  private  neutrals  quickly  once 
they  have  identified  them. 

Similarly,  the  responsibility  for  reporting  to  Congress,  which  the  original  Act's  legislative 
history  gave  to  the  Administrative  Conference  and  which  S.  1224  would  have  had  it  retain,  is 
probably  no  longer  crucial.  It  was  initially  an  important  requirement,  providing  Congress  the 
information  to  determine  whether  the  Act  should  be  reauthorized  following  its  original  five-year 
life.  The  Administrative  Conference's  1995  report  recommended  permanent  extension  of  the 
Act  with  slight  changes,  and  S.  1224  would  implement  this.  While  further  reporting 
requirements  might  provide  additional  useful  information  (as  well  as  some  incentive  for  action 
by  agencies),  the  benefits  may  no  longer  justify  the  costs.  Moreover,  there  is  no  longer  any 
particular  reason  that  ADR  processes  should  require  special  reporting  requirements;  they  are 
simply  one  of  several  ways  for  agencies  to  handle  disputes. 

One  of  the  most  exciting  developments  resulting  fi-om  the  ADR  Act's  implementation 
over  the  last  several  years  was  the  extent  to  which  agencies  worked  cooperatively  to  develop 
information  sources,  create  guidebooks  and  training  materials,  and  share  expertise.  The 
Administrative  Conference  set  up  a  structure  of  interagency  woricing  groiq)s  which  were 
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extremely  productive.  Although  there  is  no  single  agency  as  well-placed  as  was  the 
Administrative  Conference  to  ofifer  assistance  and  logistical  support,  if  agencies  continue  to  find 
such  cooperative  activities  useful,  it  is  possible  that  they  can  go  forward.  Organizing  cooperative 
activities  is  an  important  way  to  leverage  limited  resources  and  share  the  benefits  of  experience, 
not  only  among  federal  agencies,  but  also  with  state,  local  and  tribal  governments,  academic 
institutions  and  other  parts  of  the  private  sector.  As  noted  above,  FMCS  may  be  able  to 
undertake  some  coordinating  activities,  hi  some  regions,  the  federal  executive  board,  a  group  of 
managers  fi'om  regional  offices  of  various  federal  agencies,  have  collaborated  to  share  ADR 
resources.  These  types  of  activities  should  be  encouraged,  but  they  will  likely  depend  on 
individual  initiatives. 

As  a  result  of  the  efforts  of  the  Administrative  Conference  and  many  others,  the  federal 
government  now  possesses  considerable  experience  and  expertise  in  designing  dispute  resolution 
systems,  training  its  personnel,  and  evaluating  results.  In  fact,  in  some  of  these  areas,  the 
government  has  done  some  of  the  best  and  most  creative  work  in  the  field.  The  Conference 
operated  on  the  assumption  that  at  some  point,  having  encouraged  agencies  to  develop  their  own 
expertise,  its  ADR  activities  would  be  undertaken  by  others  in  the  government  and  elsewhere, 
while  the  Conference  moved  on  to  other  ways  to  improve  federal  administrative  procedure.  The 
end  of  the  Conference's  ADR  activities  occurred  somewhat  earlier  than  we  had  planned.  While 
there  will  be  a  real  void  without  the  Administrative  Conference,  the  government  is  not  without 
other  available  resources,  both  inside  the  agencies  and  in  the  private  sector. 

There  are  several  areas  where  particular  attention  remains  justified.  While  I  do  not 
recommend  that  Congress  mandate  activities  in  these  areas.  Congressional  oversight  may  be 
warranted  to  ensure  that  agencies  are  taking  appropriate  steps.  For  example,  evaluating  agencies' 
ADR  experience  and  programs  is  important  to  make  sure  that  program  quality  stays  high  and  that 
program  goals  are  met.  While  ADR  programs  should  not  be  subject  to  evaluation  requirements 
different  fi^om  other  types  of  dispute  resolution  (e.g.,  administrative  adjudication),  agencies 
should  be  encouraged  to  review  their  experiences  with  an  eye  to  making  appropriate 
improvements.  Agencies  should  also  be  encouraged  to  use  incentives  such  as  performance 
appraisals  and  awards  to  encourage  and  reward  appropriate  consideration  and  use  of  ADR 
processes  to  help  manage  conflict  and  resolve  disputes. 
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The  Administrative  Conference  s(>onsored  research  on  ADR  use  in  the.  federal  context. 
The  original  ADR  Act  was  based  in  large  measure  on  research  the  Conference  had  undertaken  in 
the  early  and  mid-1980s.  It  had  recently  completed  projects  relating  to  ADR  confidentiality 
issues,  had  a  pending  project  evaluating  negotiated  rulemaking  at  the  EPA,  and  was  about  to  start 
projects  on  using  ADR  in  the  non-rulemaking  public  policy  arena.  Hopefully,  the  research  void 
will  be  filled  by  academia  and  other  portions  of  the  private  sector. 


Substantive  Amendments  to  the  ADR  Act 

S.  1224  would  make  some  changes  to  the  original  ADR  Act.  In  almost  all  cases,  I 
support  those  changes.  The  most  meaningful  amendments  are  those  affecting  the  confidentiality 
and  contracting  provisions,  although  most  of  the  others  are  also  important.  Many  of  these  issues 
have  been  discussed  in  some  detail  in  the  submissions  of  others,  including  the  Statement  of 
Thomasina  V.  Rogers  for  the  Administrative  Conference  and  the  testimony  of  Charles  E.  Pou,  Jr. 
and  the  American  Bar  Association.  I  will  not  repeat  all  of  those  discussions.  Nor  will  I  address 
each  of  the  proposed  changes.  I  will  focus  on  those  changes  that  I  consider  the  most  important. 

Section  2:  Amendments  to  Definitions 

I  support  the  elimination  of  the  exemption  from  the  Act's  coverage  for  matters  specified 
in  sections  7121(c)  and  2302  of  title  5.  There  is  no  reason  to  preclude  the  use  of  ADR  processes 
in  any  specific  types  of  cases;  the  general  provisions  of  section  572(b)  should  provide  the 
necessary  protection  against  inappropriate  use  of  ADR.  Moreover,  some  of  these  very  types  of 
disputes  may  be  particularly  well-suited  for  consensus-based  resolution.  In  addition,  the  term 
"setUement  negotiations"  should  be  dropped  from  the  definition  of  "alternative  means  of  dispute 
resolution,"  since  it  causes  confiision. 

I  agree  with  the  view  that  "ombudsmen"  (or  the  increasingly-used  term  "ombuds")  should 
be  added  to  the  definition  of  "alternative  means  of  dispute  resolution."  Agencies  are  increasingly 
using  ombuds  to  resolve  various  types  of  disputes;  in  fact,  in  some  cases.  Congress  has  mandated 
that  they  do  so.  Ombuds  should  be  entitled  to  the  same  protections  as  other  types  of  neutrals. 
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Section  3:  Amendments  to  Confidentiality  Provisions 

The  confidentiality  provisions  of  the  original  Act,  while  helpful  as  far  as  they  went,  did 
generate  some  concern  among  disputants  who  were  considering  the  use  of  ADR.  The 
relationship  with  the  Freedom  of  Information  Act  was  cause  for  particular  concern.  In  light  of 
those  concerns,  the  Administrative  Conference  undertook  a  research  project  on  whether  the  ADR 
Act  should  be  amended  to  clarify  that  documents  protected  under  section  574  of  Title  5  should  be 
exempt  fi-om  FOIA  disclosure.  The  Conference's  Recommendation  95-6  proposed  that  it  should 
be  so  amended,  but  in  a  way  that  was  narrowly  drawn  to  protect  only  documents  prepared  for  the 
ADR  process. 

The  provision  in  S.  1224  is  aimed  at  protecting  from  FOIA  disclosure  only  documents 
prepared  especially  for  a  dispute  resolution  proceeding.  It  would  not  protect  pre-existing 
documents  that  would  otherwise  be  disclosable.  There  may  be  some  question  whether  the 
amendment  as  drafted  would  protect  from  disclosure  documents  provided  by  a  private  party  to  a 
neutral  who  was  a  government  employee.  Although  the  provision  as  drafted  probably  covers  this 
situation,  it  would  be  useful  to  clarify  that  such  documents  would  also  be  protected  from 
disclosure. 

Section  6:  Amendments  to  the  Contract  Disputes  Act 

This  provision  is  aimed  at  leveling  the  playing  field  for  certification  of  contract  claims. 
As  a  result  of  what  I  understand  was  unintentional  drafting,  all  contract  claims  where  the  parties 
wish  to  use  the  ADR  Act  to  help  resolve  the  dispute  must  be  certified,  even  though  only  claims 
over  $100,000  must  be  certified  where  the  ADR  Act  is  not  being  invoked.  There  is  no  reason  for 
this  additional  requirement  when  using  ADR.  Regardless  of  whether  the  certification 
requirement  is  generally  considered  to  be  a  good  thing  or  not,  cases  where  ADR  is  used  should 
be  treated  the  same  as  cases  where  it  is  not. 

Section  7:  Amendments  on  Acquiring  Neutrals 

One  of  the  key  concerns  of  agencies  and  of  other  parties  to  agency  disputes  is  the  need  to 
expedite  the  hiring  of  neutrals.  Although  in  some  portion  of  cases,  government  employees  may 
be  appropriate  neutrals,  there  are  a  wide  variety  of  situations  where  a  neutral  from  outside  the 
government  is  necessary  to  provide  the  requisite  neutrality  and  expertise.  Although  Congress  has 
sought  to  deal  with  some  of  the  concerns  surroimding  the  hiring  of  neufrals,  problems  remain. 
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Unfortxinately,  a  provision  in  the  Federal  Acquisition  Streamlining  Act  designed  to 
expedite  the  hiring  of  ADR  neutrals  and  remove  the  constraints  of  "full  and  open  competition" 
has  largely  been  unused,  because  many  agency  contracting  officials  do  not  consider  the  statutory 
language  clear  enough.  It  may  be  useful  to  clarify  in  S.  1224  that  "expert"  in  that  context  docs 
include  ADR  neutrals. 

Moreover,  the  FASA  amendment  increasing  the  "small  purchase"  limit  to  $100,000  had 
the  effect  of  limiting  the  ability  of  non-profit  entities  to  be  hired  as  neutrals.  This  is  because 
there  is  a  small-business  set-aside  for  small  purchases,  and  the  definition  of  small  business  does 
not  include  non-profit  entities.  Many  providers  of  neutral  services  are  affiliated  with  non-profits, 
including  academic  institutions.  Adoption  of  S.  1224  would  eliminate  this  problem. 

I  would  suggest  that,  in  fact,  that  Congress  consider  removing  the  hiring  of  neutrals  for 
ADR  processes  fi-om  the  requirements  of  federal  procurement  rules.  While  many  of  those  rules 
exist  to  protect  the  government  and  the  public,  they  do  not  fit  well  with  the  hiring  of  ADR 
neutrals.  The  key  to  successful  hiring  of  a  neutral  is  that  both  parties  must  agree  on  the  neutral. 
See  Section  573(b).  Federal  procurement  rules  are  not  well-suited  to  situations  where  both  the 
government  and  private  parties  to  the  dispute  must  agree  on  the  neutral,  and  where  the  fee  is 
likely  to  be  being  shared  between  them.  If  Congress  does  not  wish  to  make  this  change,  it  should 
charge  an  agency  like  the  General  Services  Administration,  which  has  broad  contracting 
responsibilities,  to  develop  processes  for  expediting  the  hiring  of  private  sector  neutrals.  The 
EPA's  umbrella  contract  for  hiring  neutrals  might  serve  as  a  useful  starting  point. 

Section  8:  Permanent  Reauthorization  of  the  Alternative  DisptUe  Resolution  Provisions  of 
Title  5.  United  States  Code 

I  strongly  support  the  permanent  reauthorization  of  the  Act.  The  provisions  have  worked 
well,  as  the  Administrative  Conference's  March  1995  report  made  clear.  There  is  no  reason  not 
to  make  the  provisions  permanent.  Moreover,  Congress'  failure  to  act  will  send  exactly  the 
wrong  message  about  the  potential  benefits  of  using  ADR  to  manage  and  resolve  federal  agency 
disputes. 

Other  Suggestions 

The  original  Act  contained  provisions  limiting  the  effect  of  binding  arbitration  on  federal 
agencies  by  allowing  the  government  (but  not  a  private  party)  to  walk  away  fix>m  the  arbitral 
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award.  These  provisions  resulted  fiom  the  E>epartment  of  Justice's  position  at  the  time  that  there 
were  constitutional  impediments  to  agency  use  of  binding  arbitration.  The  Department  of  Justice 
has  since  changed  its  position,  and  now  apparently  takes  the  view  that  the  Constitution  does  not 
preclude  agencies  from  agreeing  to  be  bound  by  an  arbitral  award. 

In  general,  binding  arbitration  is  not  the  first  ADR  process  that  agencies  should  look  to. 
Mediation  and  other  consensus-based  techniques  ofifer  more  opportunity  for  creative  and 
effective  dispute  resolution.  However,  agencies  should  have  available  the  option  to  use  binding 
arbitration  in  appropriate  cases.  There  has  been  interest  from  both  the  private  sector  and 
government  agencies  in  using  binding  arbitration,  but  the  one-sided  provisions  of  the  Act  have 
almost  completely  discouraged  use  of  this  technique.  S.  1224  should  be  amended  to  eliminate 
the  restrictions  on  agency  use  of  arbitration.  If  Congress  does  make  this  change,  it  may  be  useful 
to  ask  agencies  to  report  on  their  experiences  in  arbitration. 

Conclusion 

The  ADR  Act  has  served  a  very  usefril  function  during  its  first  five  years  of  life.  It  should 
be  reauthorized  permanently.  The  reauthorization  should  include  the  improvements  now 
contained  in  S.  1224,  as  well  as  additional  changes  to  improve  procedures  for  conducting 
arbitration  and  hiring  neutrals. 

Failure  to  reauthorize  this  Act  would  send  a  message  to  agencies  and  the  public  that 
Congress  is  no  longer  interested  in  the  long-term  savings  in  time  and  money  or  the  improved 
results  that  consensus-based  dispute  resolution  methods  can  provide.  Prompt  action  on  S.  1224 
will  allow  (and  encourage)  agencies  to  take  advantage  of  the  benefits  of  creative  dispute 
resolution  techniques  and  to  increase  the  public's  input  into  agency  decisionmaking. 
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My  name  is  Philip  J.  Harter.  I  am  Chair  of  the  Section  of  Administrative  Law  and 
Regulatory  Practice  of  the  American  Bar  Association.  Relevant  to  today's  subject  matter, 
I  was  the  founding  chair  of  the  Section's  Committee  on  Dispute  Resolution  and  was  for 
many  years  a  member  of  the  ABA's  Presidentially  appointed  Dispute  Resolution 
Committee.  I  wrote  the  reports  for  the  Administrative  Conference  of  the  United  States 
that  underlie  its  recommendations  concerning  negotiated  rulemaking,  the  use  of  dispute 
resolution  techniques  by  administrative  agencies,  and  mediator  confidentiality.  I  also 
represented  the  ABA  in  the  Congressional  hearings  leading  to  the  enactment  of  both  the 
Negotiated  Rulemaking  Act  and  the  Administrative  Dispute  Resolution  Act.  In  my  spare 
moments  when  I  am  not  doing  all  of  that,  I  spend  the  bulk  of  my  professional  time  as 
a  mediator  in  helping  to  resolve  complex  issues  involving  the  government. 

I  am  here  today  once  again  to  offer  the  strong,  imequivocal  support  of  the  American 
Bar  Association  for  the  reauthorization  of  the  Administrative  Dispute  Resolution  Act  The 
ABA  formally  adopted  a  resolution  at  its  mid-year  meeting  in  February  urging  Congress 
to  "reauthorize  the  Administrative  Dispute  Resolution  Act  and  the  Negotiated  Rulemaking 
Act  on  a  permanent  basis."  Indeed,  the  Association  has  determined  that  securing  the 
"reauthorization  of  both  [the  Administrative  Dispute  Resolution  Act  and  the  Negotiated 
Rulemaking  Act]  on  a  permanent  basis  [with]  revisions  to  provisions  that  inhibit  their 
wider  use"  is  a  "very  important  legislative  priority." 

Although  not  highly  visible,  not  a  flashy  piece  of  legislation,  the  Administrative 
Dispute  Resolution  Act  is  crucially  important.    At  this  time  of  dissatisfaction  over  the 
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legalization  of  almost  everything,  over  the  transaction  costs  of  processing  our  nation's 
business,  over  the  ahenation  of  the  citizens  from  their  government,  the  ADR  Act  is  a 
refreshing  change:  It  provides  a  Congressional  imprimatur  to  the  Federal  Government 
and  those  who  are  affected  by  its  actions  —  and  isn't  everyone  —  to  work  together  jointly 
to  resolve  issues  and  disputes  outside  of  the  formal,  adjudicatory  process  but  in  a  manner 
that  protects  important  public  values.  In  that  regard,  it  is  a  signal  from  Congress  to  the 
Executive  Branch  authorizing  and  encouraging  the  use  of  the  processes  that  have  been 
tapped  so  successfully  by  the  private  sector.  The  ADR  Act  also  provides  the  tools  that 
are  necessary  to  make  those  processes  work. 

When  Congress  enacted  the  ADR  Act  five  years  ago,  the  Federal  Government  lagged 
far  behind  the  private  sector  in  the  use  of  these  processes  that  save  enormous  transaction 
costs  but  also  lead  to  better,  faster,  more  widely  accepted  decisions.  While  agencies  were 
clearly  authorized  to  use  most  of  the  techniques  provided  by  the  Act,  many  were  reluctant 
to  do  so  either  by  a  lack  of  imagination  in  interpreting  general  principles  of  administra- 
tive law,  because  of  a  culture  that  resisted  anything  but  the  traditional  trial-like  processes 
that  mimicked  a  courtroom,  or  because  some  provisions  —  such  as  confidentiality  or  the 
ability  to  use  arbitration  —  were  unclear.  The  Act  resolved  those  questions  and  urged 
agencies  to  use  the  techniques,  finding  that  "^e  availability  of  a  wide  range  of  dispute 
resolution  procedures,  and  an  increased  understanding  of  the  most  effective  use  of  such 
procedures,  will  enhance  the  operation  of  the  Government  and  better  serve  the  pubUc." 

T  .ilcp  any  major  change  in  culture,  the  acceptance  of  these  procedures  was  slow  to 
take  hold.  First,  agencies  had  to  be  educated  of  the  very  existence  of  the  Act,  what  it 
provided,  and  how  the  processes  worked.     The  late  Administrative  Conference  did  a 
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magnificent  job  in  providing  that  service.  Second,  the  agencies  themselves  had  to  develop 
a  feel  for  just  when  it  would  be  xiseful  to  employ  the  various  ADR  techniques,  and  to  gain 
confidence  that  they  actually  enhanced  the  functioning  of  the  agency  and  did  not,  as  some 
had  feared,  compromise  the  role  of  tho  Government.  That  acceptance  built  slowly,  but 
it  is  now  gaining  rapidly.  In  fact,  once  the  laggard,  now  the  Federal  Government  is  a 
strong  leader  in  many  aspects  of  the  use  of  alternative  means  of  dispute  resolution. 

A  failure  by  Congress  to  reauthorize  the  Act  would  have  two  major,  highly 
imsatisfactory  consequences:  First,  some  of  the  important  provisions  that  make  ADR 
work  wotild  be  lost.  Second,  a  terrible  signal  would  be  sent  that  whereas  at  one  time 
Congress  supported  resolving  disputes  and  emerging  issues  by  consensvis,  now  it  does  not. 
Thus,  the  ABA  feels  it  is  essential  that  the  Administrative  Dispute  Resolution  Act  be 
reauthorized  on  a  permanent  basis  and  that  Congress  make  clear  that  its  provisions  apply 
to  the  full  range  of  administrative  decision  making,  not  just  traditional  APA  adjudications 
or  Utigation  in  Federal  Courts. 

The  ABA'S  resolution  supporting  reauthorization  continues:  "Congress  should  revise 
provisions  that  inhibit  [its]  wider  use  ...  by  clarifying"  various  points  that  will  be 
discussed  below.  Thus,  while  the  ABA  greatly  supports  reauthorization,  we  also  believe 
parts  of  the  oarrent  law  inhibit  the  broader  use  of  mediation  and  arbitration  to  resolve 
issues  facing  the  government.  I  would  now  like  to  turn  to  the  provisions  that  we  believe 
should  be  modified. 

Applicability  or  Scope  of  the  Act.  Several  questions  have  arisen  over  the  scope  or 
appUcation  of  the  Act  that  should  be  clarified.    As  to  Section  571(3),  we  concur  with  the 
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proposal  in  S.  1224  to  delete  'settlement  negotiations.'  The  basic  thrust  of  the  ADR  Act 
is  to  provide  for  the  use  of  neutrals  to  help  the  parties  resolve  an  issue,  and  unassisted 
settlement  negotiations  do  not  fit  that  model.  Further,  the  inclusion  of  the  tenn  has  led 
to  confusion. 

In  addition,  it  would  be  helpful  to  delete  the  phrase  "in  lieu  of  adjudication  as 
defined  in  section  551(7)  of  this  title.'  While  as  a  technical  matter  the  phrase  is  correct 
and  simply  means  that  these  processes  can  be  used  by  em  agency  to  reach  any  formal 
decision,^  some  agencies  have  interpreted  the  phrase  to  limit  the  use  of  ADR  to  only  those 
cases  that  would  otherwise  be  heard  vmder  the  formal  adjudicatory  provisions  of  the 
APA.^  Thus,  in  this  view,  the  ADR  Act  would  not  apply  to  the  informal  decisions  that 
agencies  make  routinely  nor  to  resolving  issues  involving  the  agency  in  the  Federal 
courts.  We  believe  the  Act  was  intended  to  apply  to  both  of  those,  or  if  it  was  not,  it 
should.  In  either  event,  the  phrase  should  be  deleted  to  clarify  the  scope  of  the 
authorization. 

Further,  the  section  should  be  modified  to  include  two  provisions  that  are  not  now 
enimierated  —  although  once  again  one  would  think  bxan  the  general  thrust  of  the  Act 
that  both  would  be  included  in  any  logical  reading  of  the  Act,  their  omission  has  caiised 
at  least  some  agencies  to  deny  that  Congress  intended  to  cover  them,  "nie  first  of  these 
is  'ombudsmen.*  "Die  Federal  Government  is  increasingly  using  'ombuds'  —  the  term  tliat 
is  gathering  acceptance  as  a  gender  fi:«e  description  of  the  person  and  process  —  to  help 


2.  'Adjudication  ia  defined  in  the  Administrative  IVooedure  Act  aa  the  'agency  piooeaa  for  the  formulation  of  an 
order.'  §  661(7)  'Order,'  in  turn,  ia  defined  aa  'the  whole  or  a  part  of  a  final  dispositian  ...  of  an  agency  in  a 
matter  other  than  rule  making  but  including  lioouing.'  §  551(6)  Thua,  adjudication  undo-  the  APA  ia  the  | 
agendea  uae  for  deciding  matto-a  other  than  rulemaking  —  a  veiy  broad  reach  indeed. 

a   5  U.S.C.  SS  664.  566.  and  557. 
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work  out  problems  or  complaints  before  they  fester  into  a  full  scale,  formal,  litigable 
matter.  Ombuds  are  the  essence  of  being  responsive  to  consimiers.  They  function  much 
like  mediators  and  need  the  protections  afforded  by  the  Act  to  function  appropriate.  It 
is,  therefore,  highly  fitting  that  they  be  included  in  the  list  of  pi-ocesses  in  §  571(3). 

The  term  "consensus  building"  should  also  be  added.  Agencies  have  been  using 
various  means  of  developing  a  consensus  among  those  who  would  be  affected  by  an  issue, 
and  that  should  be  not  only  recognized  but  encouraged.  Including  the  term  on  the  Ust 
would  do  that  while  also  providing  the  tools  to  make  the  procedures  woik. 

Section  571(8)  defines  "issue  in  controversy*  as  "an  issue  which  is  material  to  a 
decision  concerning  an  administrative  program  of  em  agency,  and  with  which  there  is 
disagreement  between  the  agency  and  persons  ^o  would  be  substantially  affected  by  the 
decision  .  .  .  .*  The  part  of  the  definition  that  refers  to  a  disagreement  between  an 
agency  and  persons  who  would  be  affected  by  the  decision  has  led  some  to  argue  that  the 
Act  does  not  apply  to  those  instances  in  which  an  agency  hears  cases  between  private 
parties  but  where  the  agency  itself  is  not  a  party.  It  would  appear  that  the  purpose  of 
the  definition  was  to  make  clear  that  ADR  procedures  could  be  used  to  resolve 
disagreements  over  issues  that  are  material  to  a  decision  concerning  an  administratiye 
program  of  an  agency  —  whether  or  not  the  disagreement  is  between  private  parties  or 
a  private  party  and  the  agency.  To  clarify  this  ambiguity,  the  definition  of  "issue  in 
controversy*  might  be  changed  to  "an  issue  which  is  material  to  a  decision  concerning  an 
administrative  program  of  an  agency  over  which  there  is  disagreement  .  .  .  .' 

Co"fi'<«"*^«1'^    "nxe  confidentiality  section  of  the  Administrative  Dispute  Resolution 
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is  among  its  most  important  features.  Yet,  parts  of  it  are  not  fully  understood  and  at 
least  one  critical  feature  was  cobbled  together  in  the  waning  days  immediately  before 
enactment;  although  there  was  an  expressed  intention  to  revisit  the  issue,  it  was  not  and 
hence  parts  of  the  section  remain  troublesome.  If  nothing  else  is  done  to  the  section,  the 
applicability  of  the  Freedom  of  Information  Act  needs  clarifying. 

It  is  simply  fundamental  for  the  ability  of  a  neutral  to  help  the  parties  settle  their 
differences  to  ensure  the  confidentiality  of  discussions  between  the  neutral  and  a  party. 
The  neutral  must  be  able  to  have  a  full  and  candid  exchange  with  a  party  if  mediation 
or  other  consensus  processes  are  to  work.  Further,  the  neutral's  notes  must  remain 
inviolate  if  the  mediator  is  to  be  able  to  bring  the  parties  together  to  an  agreement  or  the 
arbitrator  is  to  render  a  decision.  The  critical  —  all  important  —  issue  for  confidentiality 
is  to  protect  that  relationship  except  in  very  narrowly  circumscribed  situations.  Those 
situations  are  adequately  and  appropriately  described  in  the  exceptions  to  §  574(a).  The 
difficulty  is  a  provision,  §  574(j),  that  was  inserted  at  the  last  moment  during  the 
legislative  process  that  provides  §  574(a)  is  not  a  'statute  specifically  exempting  disclosure 
under  section  552(bX3)  of  the  Freedom  of  Information  Act.  As  a  result,  a  mediator's 
notes,  the  communications  between  a  mediator  and  a  party,  or  the  bench  notes  of  an 
arbitrator  are  all  subject  to  the  Freedom  of  Information  Act  —  hardly  guaranteeing  their 
confidentiality.  Tlis  has  two  consequences:  First,  some  agencies  have  felt  the  need  to 
retain  private  neutrals  on  the  ground  that  they  would  not  be  subject  to  FOIA.*  Secondly, 
the  insecurity  it  produces  over  revelation  inhibits  the  use  of  mediation  in  situations  were 


4.  Unftrtunataly,  huminu.  swen  that  may  not  provide  the  raquiate  protectian  lince  the  standard  government  uiiUact 
irovidaa  that  the  maicy  has  the  right  to  all  documents  developed  pursuant  to  the  oonlracL  Thus,  if  aomeone  we 
to  file  an  POIA  requeat  lior  the  mediator's  notes  the  agency  could  require  the  mediator  to  produce  them,  although 
it  need  not  do  sa 
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it  would  dearly  be  helpful. 


Thus,  the  ABA  believes  the  statute  should  make  dear  that  §  574(a)  is  indeed  a 
"statute  spedfically  exempting  disdosure  under  section  552(bX3)  or  the  Freedom  of 
Information  Act.  It  should  be  noted  that  providing  this  protedion  fi:x)m  FOIA  does  not 
in  any  way  diminish  the  amount  of  information  that  would  otherwise  be  available  to  the 
public  if  a  neutral  were  not  employed.  The  only  new  information  is  that  generated  by 
the  relationship  itself,  so  that  anything  was  available  under  FOIA  before  the  relationship 
is  formed  would  remain  so  after.  As  I  wrote  in  the  report  that  underlies  the  recommen- 
dations of  the  Administrative  Conference: 

The  only  new  evidence  that  exists  because  of  the  presence  of  the 
mediator  is  the  mediator's  own  notes  and  impressions.  Of  course,  some 
litigants  might  want  the  mediator  to  testify  about  the  negotiations 
precisely  because  it  would  provide  a  neutral  appraisal  of  the  events.  But, 
the  role  of  the  mediator  is  antithetical  to  that  of  judge  or  arbitrator,  and 
forcing  the  mediator  to  reveal  his  or  her  judgments  about  the  events 
would  greatly  harm  the  ability  of  the  neutral  to  function  as  a  mediator. 
While  having  some  "independent*  view  of  what  went  on  may  be  helpful  to 
resolve  a  conflict  in  testimony  between  those  who  were  there,  adjudicatory 
proceedings  are  designed  to  do  jiist  that,  and  the  value  of  confidentiality 
in  achieving  settlements  has  been  held  to  outweigh  whatever  benefit  the 
testimony  may  be  to  the  trial  process.  It  seems  doubtful  that  a  subse- 
quent litigant  would  subpoena  a  judge  who  brokered  a  settlement  in 
diambers;  the  same  theories  would  seem  to  apply.' 

Thus,  if  nothing  else  is  done,  it  is  vital  to  provide  that  the  mediator's  notes  and 
communications  between  a  party  and  the  neutral  are  not  subject  to  FOIA. 

We  are  less  dear  as  to  the  protection  that  shovdd  be  afforded  by  the  ADR  Act  to 
communications  among  the  parties  themselves  without  the  neutral  or  to  those  involving 


5.    Harter,  Neitfaer  Cop  nor  Collection  Agent    Encouraging  Settlements  by  Ensuring  Mediator  CooSdentiality,  41 
Admin.  L.  Rev  315,  349  (1989);  italics  in  original,  footnotes  omitted 
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all  of  the  parties  and  the  neutral.  Tliose  discusadons  or  proceedings  very  much  resemble 
traditional  settlement  negotiations,  and  it  is  unclear  why  they  should  have  any  more 
confidentiality  than  unassisted  negotiations:  It  could  certainly  be  argued  that  the 
applicable  law  should  be  the  same.  If  it  is  decided  that  the  same  law  should  apply  to 
assisted  and  unassisted  negotiations,  then  §  574(bX7)  should  remain  in  the  Act;  if  greater 
protection  is  to  be  accorded  to  procedures  employing  a  neutral,  then  it  should  be  deleted, 
as  is  contemplated  by  the  bill. 

The  bill  would  delete  the  term  'any  information  concerning*  from  the  lead  in 
paragraph  in  both  §§  574(a)  and  (b).  We  believe  the  phrase  has  an  important  role  and 
should  be  retained.  If  it  were  deleted,  someone  oould  call  a  mediator  in  discovery  or  to 
the  witness  stand  and  demand  that  the  mediator  elaborate  on  what  happened  so  long  as 
the  mediator  does  not  provide  the  direct  quotes  or  explicit  docimients.  A  mediator's  notes 
and  thought  processes  would  now  be  vulnerable.  In  short,  the  phrase  provides  a  barrier 
against  probing  that  would  reveal  all  but  the  details.  The  desired  confidentiality  would 
be  significantly  compromised. 

We  agree  with  the  proposed  revision  of  the  alternative  confidentiality  provisions  to 
make  clear  that  they  can  provide  for  more  disclosure  should  the  parties  wish,  but  cannot 
provide  for  more  than  would  otherwise  be  available  under  applicable  law. 

The  bill's  approach  to  providing  protection  of  materials  fi-om  FOLA  is  to  exempt 
records  that  are  'generated  by  an  agency  in  a  dispute  resolution  proceeding'  or  ones  that 
are  Initially  provided  to  an  agency  in  a  dispute  resolution  proceeding.*  As  to  the  first, 
we  believe  it  would  be  more  appropriate  to  exempt  'dispute  resolution  communications' 
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that  are  defined  by  the  Act  since  they  are  limited  to  materials  that  would  not  exist  but 
for  the  proceeding.  As  to  the  second  prong,  it  may  well  be  appropriate  to  make  sure  that 
a  private  firm's  documents  are  not  subject  to  FOIA  simply  because  they  negotiated  with 
the  government.  (Although,  again,  this  same  concern  would  apply  equally  to  unassisted 
settlement  negotiations.) 

Knalitv  of  Arbitration.  It  is  necessary  to  review  a  bit  of  history  to  understand  the 
siructure  of  the  arbitration  provision  as  it  appears  in  the  Act.  As  introduced,  the  bills  that 
became  the  Administrative  Dispute  Resolution  Act  provided  that  an  arbitrator's  'award 
shall  be  final  and  binding  on  the  parties  to  the  matter.*^  Based  on  virtually  no  analysis, 
the  Departznent  of  Justice  asserted  that  the  finahty  provision  was  unconstitutional  on  the 
grounds  that  only  "officers  of  the  United  States"  could  make  decisions  binding  on  the 
government  and  an  arbitrator  would  not  be  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate,  as  all  officers  must  be.^  Contrariwise,  the  American  Bar 
Association  ai^ed  that  the  provision  is  fully  constitutional  since  under  recent  case  law 
the  arbitrator  would  not  be  an  officer  of  the  United  States  and  hence  the  design  is 
constitutionally  acceptable.^  Senator  Levin  suggested  during  the  hearing  that  since  the 
Department  of  Justice  and  the  American  Bar  Association  were  both  supporters  of  ADR, 
perhaps  it  would  be  appropriate  for  us  to  practice  what  we  preach  and  go  mediate  upon 
ourselves.  We  did  just  that.  Interestingly,  given  the  ciirrent  debate  over  regulatory 
reform,  our  mediator  was  Sally  Katzen,  now  Administrator  of  the  Office  of  Information 


6.    §  590(b)  of  S.  971,  lOIst  Cong..  Ist  Sesa. 


7.  Prepared  Statement  of  William  P.  Barr,  Assistant  Attom^  Genoal  Office  of  Legal  Counsel,  pp.  7  -  16  (September 
19,  1989). 

8.  FVepared  Statonent  of  Riilip  J.  Harter  on  behalf  of  the  American  Bar  Aaaodation,  pp.  9  -  16  (September  19,  1969). 
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and  Regulatory  Affairs  of  the  Office  of  Management  luad  Budget.  The  compromise  we 
worked  out  is  reflected  in  the  Administrative  Dispute  Resolution  Act:  an  agency  can  opt 
out  of  an  arbitral  award  but  under  restrictive  provisions  that  were  designed  to  assure 
that  it  would  rarely,  if  ever,  be  used.  The  arbitral  override  was  crafted  to  provide 
constitutional  acceptability  to  the  Department  of  Justice  and  its  restrictive  natvire  was  to 
satisfy  the  desire  of  the  ABA  to  see  arbitration  used  by  administrative  agencies  by 
making  private  parties  comfortable  that  they  were  not  wasting  their  time  or  giving  their 
case  away  to  their  adversary. 

Unfortunately,  I  have  heard  many  reports  that  private  litigants  are  simply  not 
willing  to  use  the  arbitration  procedures  because  they  think  it  is  unfair  that  the 
government  gets  two  bites  at  the  apple,  ^parently,  the  restrictive  provisions  —  requiring 
separation  of  functions  and  the  payment  of  attorney's  fees  —  have  not  supplied  the 
confidence  we  had  hoped  for. 

Recently,  however,  the  Department  of  Justice  has  conducted  a  full  and  detailed 
analjrsis  of  whether  the  government  can  indeed  be  bound  by  an  arbitrator's  decision. 
Assistant  Attorney  General,  Office  of  Legal  Counsel,  Walter  Dellinger  concluded  that  it 
is  constitutionally  permissible: 

You  have  asked  for  our  opinion  as  to  whether  the  Constitution  in  any 
way  limits  the  authority  of  the  federal  government  to  submit  to  binding 
arbitration.  Specifically,  you  have  asked  us  to  explain  and  expand  on 
advice  we  issued  on  September  19,  1994,  in  which  we  confirmed  our 
earlier  oral  advice  that  "the  Office  of  Legal  Counsel  no  longer  takes  the 
view  that  the  Appointments  Clause,  U.S.  Const,  art.  11,  §  2,  cl.  2,  bars  the 
United  States  firom  entering  into  binding  arbitration."  .  .  .  Below,  we 
reiterate  this  conclusion  and,  pursuant  to  your  request,  set  forth  the 
reasoning  by  which  we  reached  it.  In  addition,  we  consider,  again 
pursuant  to  your  request,  the  various  other  constitutional  provisions  that 
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may  be  implicated  when  the  federal  govermnent  enters  into  binding 
arbitration.  We  conclude  that  none  absolutely  bars  the  federal  govern- 
ment from  taking  such  action.^ 

As  a  result,  there  is  no  longer  any  constitutional  reason  for  the  override.  Moreover, 
the  compromise  clearly  has  not  worked.  The  ABA  therefore  urges  Congress  to  provide 
that  the  arbitral  award  becomes  final  and  binding  when  issued.'"  We  believe  that  if  that 
change  is  made,  the  parties  —  government  and  private  alike  —  will  find  arbitration  a 
useful  tool  in  reaching  inexpensive,  prompt,  expert  decisions  in  appropriate  cases." 

Federal  Adviaory  C"TnTnii±Ae  Act  (FACA).  The  Federal  Advisory  Committee  Act*^ 
has  also  inhibited  the  more  widespread  use  of  the  techniques  authorized  by  the  ADR  Act. 
If,  for  example,  an  agency  wished  to  use  mediation  to  resolve  an  issue  involving  multiple 
parties  —  it  could  be  the  resolution  of  pending  litigation,  or  it  could  be  the  development 
of  a  remedial  plan  imder  Superfund  —  would  those  parties  now  constitute  an  advisory 
committee?  If  so,  the  agency  would  have  to  charter  the  committee,  and  that  requires 
developing  the  paper,  submitting  it  to  GSA  for  comment  and  approval,  and  also  to  0MB. 
Although  encouraging  agencies  to  use  consensual  processes,  the  Administration  has  also 
limited  the  number  of  advisory  committees,  so  agencies  are  justifiably  nervous  as  to 
whether  their  request  for  approval  of  a  new  committee  will  be  approved.   To  demonstrate 


9.  Memorandum  for  John  Schmidt,  Associate  Attorney  General  from  Walter  Dellinger,  Assistant  Att<imey  General 
on  'Constitutianal  Limitations  on  Federal  Government  Partidpation  in  Binding  Arbitration'  (September  7,  1995. 
Note  that  the  prior  advice  was  issued  Gve  years  to  the  day  after  Mr.  Dellinger's  predecessor's  testimony  before  this 
Subcommittee. 

10.  The  ABA  resolution  provides  that  'the  decision  of  an  arbitrator,  where  applicable,  should  be  final  whoi  issued, 
without  the  authority  of  an  agency  to  unilaterally  override  such  decision.' 

11.  We  note  in  this  regard  that  the  ADR  Act  builds  in  many  safeguards  for  the  parties  and  should  serve  aa  a  model 
for  the  use  of  arbitration  to  resolve  many  other  types  of  disputes  not  involving  the  government  but  involving 
consumers  generally. 

12.  5  U.S.C.  App.  I. 
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how  real  the  problem  is,  I  have  been  told  three  times  in  the  past  month  by  agency 
officials  that  they  did  not  want  to  use  a  consensual  process  because  of  FACA  problems. '^ 
Sometimes  the  agencies  simply  do  not  even  try  to  develop  a  consensus  but  rather  go 
about  their  business  in  the  unilateral,  hierarchial  manner.  In  other  instJinces,  of  course, 
agencies  go  ahead  but  without  compliance  with  FACA.  It  seems  bizarre  that  an  agency 
can  make  decisions  having  extraordinarily  large  consequences  for  America  but  cannot  be 
trusted  to  empanel  a  committee  to  share  insights. 

The  ABA  believes,  therefore,  that  the  goals  of  the  Administrative  Dispute  Resolution 
Act  would  be  furthered  by  exempting  any  committee  formed  pursuant  to  the  Act  —  one 
that  necessarily  would  have  a  temporary  life  and  a  specific,  defined  goal  —  from  the 
chartering  requirements  of  FACA.  Since  they  serve  a  role  crucial  for  pubUc  confidence, 
the  agency  should  still  have  to  comply  with  FACA's  substantive  reqvurements  of  balance, 
open  meetings  (unless  it  meets  one  of  the  exceptions  in  the  Sunshine  Act),  and  minutes.'* 
This  simple  change  would  not  result  in  modification  whatever  of  the  nature  and 
functioning  of  advisory  committees,  but  it  would  enable  agencies  to  use  mediation  and 
consensual  processes  far  more  widely  than  they  do  currently  —  surely  something  that  is 


13.  Indeed,  one  agency  related  a  story  that  would  be  huinort>us  wo^  it  not  so  silly:  the  agency's  officials  were  told  by 
OMB  that  they  should  start  all  advisory  oommittees  on  October  1  so  they  would  not  run  afoul  of  the 
Administration's  restrictions.    Would  that  planning  the  affairs  of  an  agency  were  so  easy. 

14.  The  ABA  resolutioD  provides:  '[A]  federal  agency  should  not  be  required  to  secure  the  permission  of  the  Office  of 
Management  and  Budget  or  the  General  Servicee  Administration  before  it  impanels  a  committee  under  the 
Negotiated  Rulemaking  Act  or  the  Administrative  Dispute  Resolution  Act,  [but)  such  agencies  must  continue  to 
comply  with  the  substantive  requirements  of  the  Federtd  Advisory  Committee  Act,  including  openness  and  balance 
on  committaea* 

T^iis  could  be  aooomplished  by  adding  a  section  that  says,  'Any  committee  that  is  established  for  purposes  of  using 
a  dispute  resolution  proceeding  pursuant  to  this  Act  is  exempt  from  §  9  of  App.  I  of  this  title.' 
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to  be  encouraged." 


Procnrement  of  Neiitrala.  There  is  one  final,  practical  problem  that  needs  to  be 
addressed  if  the  full  promise  of  the  ADR  Act  is  to  be  realized.  That  is  the  current 
difficulty  in  securing  the  services  of  neutrals  in  the  private  sector.  For  example,  twice 
in  the  past  year  I  have  had  to  wait  more  than  6  months  to  be  hired  by  agency  after  it 
initially  decided  to  use  ADR.  In  one  instance,  the  agency  went  through  a  full  RFP 
process  to  secure  neutrals.  I  can  only  speak  from  my  own  perspective,  but  the 
procurement  process  alone  was  quite  expensive  for  me  personally  and  produced  enormous 
delay  for  all  the  parties  ^lo  wished  the  issue  resolved.  In  another  instance,  the  agency 
wanted  to  retain  me  under  an  existing  contract,  and  it  took  6  months  simply  to  move  the 
paper  around  to  achieve  that  result.  In  several  instances,  I  simply  have  not  bid  on 
requests  because  of  the  cost  involved.  In  some  instances,  agencies  have  resorted  to 
stopgap  measxires  to  secure  neutrals  in  a  timely  manner  In  some  instances,  I  have  lost 
contracts  because  the  agency  decided  the  tzansaction  costs  were  simply  too  great  so  they 
would  contract  with  another  agency  via  a  Memorandimi  of  Understanding  to  provide 
neutral  services;  while,  as  the  Act  contemplates,  it  is  siirely  appropriate  for  one  agency 
to  provide  services  to  another,  it  does  not  seem  appropriate  that  a  major  reason  for  doing 
so  is  the  bureaucratic  red  tape  associated  with  procuring  neutrals  from  the  private  sector. 
Ideally,  it  would  be  nice  if  identical  processes  could  be  used  to  procure  those  in  the 
private  sector  and  those  in  other  agencies;  surely  suf&cient  safeguards  could  be  erected 
to  make  that  work. 


15.  Saa,  e.g..  National  Porformanoa  Review,  Oaatiag  a  Govormnant  that  Worka  Better  A  Costs  Leas:  tmproviag 
SaguMary  Syattaia,  RaoamiiMndatian  6:  Bnoouraga  Alternative  Diqnita  Reaolution  When  Enfordnf  Regulations; 
pp.  47  •  52. 
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It  is  unclear  to  me  whether  the  provisions  in  the  bill  would  have  that  effect.  We 
have  heard  much  about  the  promise  of  the  Federal  Acquisition  Streamlining  Act  and  its 
authorizing  agencies  to  use  direct  negotiations  to  retain  neutrals  for  use  in  dispute 
resolution  proceedings.  So  far  that  is  a  promise  without  fulfillment:  nothing  has 
changed.  Contracting  is  a  nightmare.  Something  needs  to  be  done  —  preferably  in  the 
Act  itself  —  to  allow  agencies  to  secure  neutral  services  in  a  timely  mEuiner.  It  should 
be  noted  that  the  neutral  must  necessarily  be  acceptable  to  all  the  parties'^  and  hence 
the  potential  for  any  sort  of  abuse  is  minimHl  It  may  be  that  some  agency  should  keep 
a  roster  of  qualified  neutrals,  and  that  after  someone  has  demonstrated  their  qualifica- 
tions to  be  on  that  roster,  any  agency  can  hire  that  person  by  a  process  mmilnr  to  the 
intra-govemment  MOU.  We  would  have  thought  that  was  what  was  contemplated  by 
§  578(c)  of  the  Act,  but  it  has  never  been  fulfilled.  It  would  be  extremely  helpful  if  it 
were  in  some  manner  or  another. 

Conclumon.  The  Administrative  Dispute  Resolution  Act  provides  an  important  voice 
urging  agencies  to  reach  out  and  work  with  their  constituencies  in  resolving  issues  as 
they  arise  instead  of  adhering  to  the  "see  you  in  court,  we're  right  and  you're  wrong" 
attitude.  It  was  taking  hold  well  and  growing  in  influence  when  it  expired  last  month. 
The  American  Bar  Association  urges  Congress  to  reauthorize  it,  with  the  changes 
described  above,  on  a  permanent  basis. 


16.   See  6  U.S.C.  §  578(a)  and  (b). 
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My  name  is  Marshall  J.  Breger.  I  am  a  Scholar-in-Residence  at  the  Columbus  School  of 
Law,  Catholic  University  of  America,  where  I  teach  courses  in  Administrative  Law  and 
Alternative  Dispute  Resolution.  I  am  also  a  Senior  Fellow  at  the  Heritage  Foundation  in 
Washington,  D.C.  From  1985-91  I  served  as  Chainnan  of  the  Administrative  Conference  of  the 
United  States  where  I  was  actively  involved  in  the  drafting  and  passage  of  the  Administrative 
Dispute  Resolution  Act  of  1990.  From  1991-1993, 1  was  Solicitor  of  Labor  and  undertook  one 
of  the  earliest  comprehensive  pilot  studies  of  ADR  in  the  enforcement  area. 

I  am  pleased  to  testify  today  regarding  S.  1224,  the  Administrative  Dispute  Resohition  Act 
of  1995.  As  you  know,  it  reauthorizes  with  amendments  its  predecessor,  the  Administrative 
Dispute  Resolution  Act  of  1990  \«diich  formally  sunset  on  October  1,  1995.  Then,  as  now,  the 
effort  was  bi-partisan  as  both  sides  of  the  aisle  saw  the  benefits  involved  in  moving  the  federal 
government  away  fi^m  a  "culture  of  litigation." 

Historically,  the  federal  sector  has  lagged  considerably  behind  the  private  sector  in  the  use 
of  alternative  dispute  resolution  (ADR).  In  part,  the  reasons  flow  from  the  public  interest  culture 
of  much  government  litigation  activity  —  many  federal  litigators  are  interested  in  making  law  and 
policy  not  merely  processing  caseload.  In  part,  it  reflects  the  &ct  that  the  costs  of  litigation  are 
rarely  'charged  back"  to  the  government  client,  thus  diminishing  cost  considoations.  Moreover, 
ADR  resolutions  open  government  employees  to  second-guessing  by  Congressional  committees, 
private  sector  groups  and  the  media  while  litigation  resohitions,  even  if  contraindicated,  rarely  do. 
Further,  until  the  passage  of  the  1990  Act,  there  was  considerable  question  as  to  the  authority  of 
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the  federal  government  to  engage  in  all  aspects  of  ADR  and  significant  bureaucratic  hurdles  to 

overcome  before  entering  the  ADR  process. 

Over  the  last  6  years,  however,  ADR  activity  in  the  federal  government  has  burgeoned.  A 
number  of  federal  statutes  now  explicitly  encourage  the  use  of  ADR  where  appropriate  and 
authorized  by  law.  42  USC  12212  as  example  urges  the  use  of  ADR  to  resolve  disputes  under  the 
Americans  with  Disabilities  Act.  The  Civil  Rights  Act  of  1992  urges  the  use  of  ADR  whenever 
possible. 

Following  the  requirements  of  the  1990  ADR  Act,  each  agency  now  has  an  agency  dispute 
resohition  specialist  (DRS).  At  least  30  agencies  have  promulgated  interim  or  final  ADR  polides, 
most  if  not  all  using  ADR  for  the  first  time.  Interagency  working  groups  have  been  established  to 
promote  ADR  activity. 

As  but  one  example  I  draw  your  attention  to  the  ADR  effort  at  the  Department  of  Labor 
M^iere  I  have  some  particular  knovtdedge,  having  served  as  Solicitor  of  Labor  fiom  1991  to  1993. 
In  1992  the  Department  devdoped  an  ADR  pilot  program  whidi  undertook  mediation  of 
enforcement  actions  in  the  Philadelphia  R^on  covering  Penns^vania,  Virginia,  Mar^and, 
Ddaware,  West  Virginia  and  the  District  of  Columbia.  Its  purpose  was  primarily  to  identify  types 
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of  disputes  which  were  appropriate  for  resolution  using  ADR.  The  program  was  an  unqualified 

success. 

During  the  limited  duration  of  the  Philadelphia  pilot  successful  resolutions  occurred  with 
Wage  and  Hour,  OSHA  and  MSHA  cases.  We  found  that  ADR  corrected  violations  and  restored 
back  wages  to  employees  faster  than  traditional  methods  while  also  achieving  settlements  as  good 
or  better  than  those  resulting  from  litigation.  In  addition,  employers  and  outside  counsel  who 
participated  were  satisfied  with  the  outcomes  and  were  proposing  to  use  ADR  in  fiiture  disputes. 
The  results  of  this  program  led  to  its  expansion  to  all  regions.  The  Department  of  Labor  has  since 
extended  its  mediation  program  to  include  the  early  resolution  of  EEOC  complaints,  as  well. 

Building  on  the  ADR  Act,  the  National  Performance  Review  (NPR)  explicitly  encouraged 
the  use  of  ADR  in  disputes  with  the  federal  government.  The  NPR  notes  the  remaricable  success 
of  those  agencies  taking  advantage  of  ADR,  but  laments  that  agency  compliance  with  the  Act's 
directives  hasbeen  inconsistent.  NPR  recommends  stronger  support  for  ADR  from  the  Executive 
branch  including  the  provision  of  more  specific  guidance  for  agency  implementation  in  areas  such 
as  neutral  procurement,  and  the  use  of  budgetary  and  personnel  incentives  to  achieve  better 
agency  compliance. 


'  See  generally.  Report  to  the  Secretary  of  Labor  on  the  Philadelphia  ADR  Pilot  Project 
(1992),  Marilynn  L.  Schuyler,  A  Cost  Analysis  of  the  Department  of  Labor's  Philadelphia  ADR 
Project.  Department  of  Labor  (August  26,  1993). 
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Following  on  the  NPR,  24  federal  agencies  signed  an  ADR  pledge  in  Nfay  1994  promising 

to  use  ADR  efforts  in  procurement  disputes.  The  General  Services  Administration  has  already 

used  ADR  techniques  to  settle  disputes  under  the  Contract  Disputes  Act  and  has  incorporated 

ADR  into  its  yearly  performance  plaa  Even  more  striking  the  Army  Materials  Command  has 

used  ADR  in  about  30%  of  its  matters  to  resolve  contractor  conq)laints  without  resorting  to  the 

formal  bid-protest  process. 

Key  to  any  successfli]  use  of  ADR  in  the  federal  government  will  be  the  attitude  of  the 
Department  of  Justice.  In  the  past,  I  must  honestly  say  that  the  Department  often  gave  lip  service 
to  ADR  but  did  not  make  it  a  priority.  As  example,  the  1990  Competitiveness  Council 
memorandum  to  President  Bush  drafted  by  then  Solicitor  General  Starr  for  the  Federal  Civil 
Justice  Working  Group  urged  the  use  of  ADR  by  Justice  and  federal  agencies.  The  Council 
"recommend[ed]  providing  greater  access  to  alternative  dispute  resolution  (ADR)  techniques  that 
would  routinely  be  available  as  a  substitute  for  traditional  litigation."  Executive  Order  12778 
issued  in  1991  to  implement  the  findings  of  the  Starr  study  wbilt  promoting  ADR  specifically 
stated  that  "[w]henever  feasible,  claims  should  be  resolved  through  informal  discussions, 
negotiations,  and  settlements  rather  than  through  utilization  of  any  formal  or  structured 
Alternative  Dispute  Resolution  (ADR)  process  or  court  proceeding."  This  suggestion  formally 
may  appear  to  promote  efficiency  —  \^y  start  traveling  down  the  ADR  road  when  you  can  settle 
a  case  between  lawyers.  In  &ct,  it  shows  a  misunderstanding  of  how  ADR  works.  By  the  time  a 
DOJ  litigator  decides  that  traditional  settlement  approaches  won't  work,  the  parties  have  gone  a 
very  long  way  down  the  path  of  a  lawsuit  and  are  &r  less  likely  to  turn  back.  If  it  is  to  succeed. 
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ADR  must  be  incoiporated  early  into  the  structure  of  the  dispute  settlement  process  rather  than  as 

an  "add-on". 

Happily,  in  recent  years  the  Justice  Department  has  taken  a  more  positive  approach.  As 
but  one  example,  the  Justice  Department  has  begun  a  pilot  program  with  the  Key  Bridge 
Foundation  to  refer  Title  n  (public  atxonunodations)  and  Title  III  (state  and  local  government) 
ADA  cases  to  mediation.  The  Department  has  recently  established  a  yearly  John  Marshall  award 
for  excellence  in  ADR.  Further,  on  ^ril  6,  199S,  the  Attorney  General  created  an  Office  of 
Dispute  Resolution  in  the  Associate  Attorney  General's  office.  An  important  fiinction  of  this 
office  is  to  coordinate  the  efforts  of  the  component  divi^ons,  and  to  review  the  progress  of  these 
divisions  annually.  This  responsibility  aUows  the  new  Senior  Counsel  for  Alternative  Dispute 
Resolution  to  develop  a  networic  of  qualified  ADR  personnel  throughout  Justice,  spreading 
experience  to  all  the  participating  divisions. 

In  addition,  each  Division  of  Justice  was  required  to  develop  by  September  1 1  case 
selection  criteria  for  ADR,  and  a  policy  statement  that  includes  a  commitment  to  provide  ADR 
training  for  all  attorneys  with  a  substantial  civil  practice.  One  Diviaon,  Environment  and  Natural 
Resources  already  has  1  SO  cases  in  some  aspect  of  the  ADR  process. 

After  a  slow  start,  federal  agencies  have  begun  achieving  significant  results  through  the 
use  of  ADR.  As  stated  by  GSA  Administrator  Roger  W.  Johnson,  "ADR  presents  the  potential 
for  major  savings  for  the  taxpayers,  as  well  as  a  reduced  workload  for  a  smaller  work  force. "  As 
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Mr.  Johnson  also  stated,  "[w]hile  ADR  will  not  be  appropriate  in  every  case,  its  non-use  will  be 

the  exception,  not  the  rule." 

I  do  not  believe,  however,  that  we  will  succeed  in  transforming  our  litigation  culture  until 
ADR  skills  are  inchided  in  attorneys'  job  performance  ratings.  Only  when  attorneys  know  that 
ADR  skills  are  part  of  their  job  description  will  they  include  it  as  part  of  their  dispute  settlement 
armorarium.  Otherwise,  they  will  naturally  view  it  as  supplementary  to  their  "main"  job  — 
litigation.  It  is  important  that  each  agency  be  tasked  with  the  responsibility  of  rewriting  job 
descriptions  and  performance  rating  criteria  with  this  in  mind. 

Similarly,  like  GSA,  agencies  must  be  encouraged  to  include  ADR  in  their  annual 
performance  plans  with  both  Congress  and  OMB  providing  oversight  as  to  the  success  of  their 
ADR  systems. 


You  have  asked  my  view  on  a  number  of  specific  aspects  of  S.1224  and  I  am  pleased  to 
respond. 


n  Amendments  to  the  Confidentialitv  Provisiona  of  the  ADR  Act 
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The  1990  Act  made  efforts  to  promote  confidentiality  for  "information  concerning  dispute 

resolution  communications  or  any  communication  provided  in  confidence  to  the  neutra]"(S74  (a)). 

However,  that  legislation  specifically  does  qqI  exempt  such  dispute  resolution  communications 

fix>m  disclosure  under  the  Freedom  of  Information  Act  (FOIA)  exemption  3,  which  covers  items 

specificaUy  exempted  form  disclosure  by  statute.     Section  3(d)  of  S.  1224  remedies  this 

situation  by  providing  a  statutory  exemption  for  material  "generated  by  an  agency  in  a  dispute 

resolution  proceeding;  or... initially  provided  to  an  agency  in  a  dispute  resolution  proceeding."  I 

support  such  language. 

It  should  be  obvious  that  this  kind  of  confidential  discussion  is  necessary  to  develop  trust 
between  parties  in  an  ADR  discussion.  The  exempdon  is  limited  solely  to  material  originally  and 
specially  prepared  for  the  ADR  proceeding  so  that  there  is  no  way  that  the  exemption  could  be 
used  to  "insulate"  otherwise  FOIA  able  material.  The  matter  is  directly  analogous  to  settlement 
discussions  in  which  it  is  generally  recognized  under  federal  rules  of  procedure  that  offers  and 
other  communications  used  in  settlement  discussions  are  confidential  and  carmot  be  used  by  either 
party  in  any  resulting  lawsuit  should  those  discussions  &il.  And  indeed,  as  a  practical  matter  it  is 
likely  that  many  of  the  documents  sought  to  be  discovered  could ,  in  any  event,  be  exempt  under 
existing  statutory  examples  such  as  the  'deliberative  processes'  exemptions.  What  this  amendment 
does  is  simply  reduce  any  uncertainty  in  that  regard. 


^  This  preclusion  fi-om  FOIA  Exemption  3  was  added  to  the  1990  Act  on  the  floor  of  the 
Senate  without  fiill  discussion. 
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Furthermore  the  legislative  change  would  cure  an  existing  anomaly  in  the  law.  Under  the 

1990  Act  communications  in  the  hands  of  a  government  "neutral"  are  disclosable  under  FOIA  but 
should  the  parties  choose  a  private  sector  "neutral",  FOIA  will  not  reach  documents  in  his  or  her 
hands.  Whatever  the  reasons  for  choosing  a  private  sector  "neutral"  rather  than  a  government 
employee  surely  the  issue  of  document  confidentiality  should  not  be  one  of  them. 

The  Act  fiirther  tightens  the  definition  of  a  dispute  resolution  communication  by  striking 
reference  to  "any  information  concerning  any  dispute  resolution  communication*  thus  limiting  the 
exemption  to  "dispute  resohition  communications.  "This  is  q>propTiate  as  is  the  proposal  to  strike 
language  making  such  mat«ial  discoverable  if  the  communication  "was  provided  to  or  was 
available  to  all  parties  to  the  dispute  resohition  proceeding"  Again,  if  the  communication  were 
provided  in  aid  of  ADR  activity  it  should  remain  confidential  to  outside  parties  even  if  it  were 
available  to  parties  in  the  proceeding. 

All  of  these  changes  reflect  approadies  taken  by  state  legislatures  in  dealing  with  amilar 
confidentiality  concerns.  Thus,  as  exanq>le,  Colorado,  Massachusetts  and  Texas  provide  statutory 
confidentiality  for  communications  in  dispute  resohition  proceedings  inchiding  mediation  and 
Oklahoma  removes  mediation  proceedings  fiom  its  (FOIA-like)  Open  Records  Act. 

I  recognize  that  proponents  of 'open  govenunent*,  such  as  the  Rqwrtet's  Committee  for 
Freedom  of  the  Press,  react  reflexively  to  any  suggestion  of  a  diminution  of  FOIA's  reach.  This 
protectiveness.  while  understandable,  is  niiq>iaced.  Even  with  these  proposed  amendments  there 
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is  complete  transparency  as  to  every  "final"  decision  —  the  terms  of  a  settlement.  Only 

communications  leading  up  to  a  settlement  are  protected  —  as  they  must  be  if  the  give  and  take  of 
serious  negotiations  is  to  be  allowed  to  play  itself  out. 

Indeed,  opposition  to  this  amendment  may  well  end  up  disserving  the  goals  of  an  open 
society.  Already  the  American  Arbitration  Association  advises  neutrals  to  destroy  any  notes  and 
return  any  documents  to  the  parties  upon  conchision  of  an  arbitration  (whether  governmental  or 
private).  Thus,  it  is  likely  that  the  government  wiD  return  all  confidential  documents  to  opposing 
parties  without  the  protection  of  this  Amendment. 

I  am  pleased  to  note  that  Sec.  7  of  the  Act  makes  it  easier  for  agencies  to  acquire  neutrals 
by  making  it  easier  to  acquire  neutrals  fix>m  norq)rofit  agencies.  This  cures  a  problem  created 
under  the  Federal  Acquisition  Streamlining  Act  of  1$>9S  (FAS A)  and  I  am  glad  that  the  problem 
was  brought  to  your  attention. 

More,  however,  must  be  done  in  that  area.  0MB  should  consider  requiring  agendes  to 
budget  for  a  "neutral'  fund  fi'om  vAadi  agendes  can  draw  fi-om  to  have  neutrals  just  as  some 
agendes  utilize  an  expert  witness  fund.  Where  appropriate  and  finandally  advantageous  to  the 
govemmoit,  long  term  contracts  with  private  sector  neutral-providers  should  be  encouraged. 

2^  The  Constitutionalitv  of  Arbitration 
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The  present  statutory  framework  allows  the  United  States  ( but  not  a  private  party)  30 

days  to  "opt-out"  of  the  arbitral  process  after  an  arbitral  award  has  been  nuide.  This  approach  has 

sinq>ly  not  woriced.  It  should  be  no  surprise  that  except  for  the  FDIC,  which  has  developed  a 

mechanism  by  which  the  government  promises  in  advance  not  to  "opt-out",  in  the  entire  history  of 

the  1990  Act  there  has  not  been  a  single  recorded  example  of  resort  to  this  so-called  "arbitration" 

process  in  federal  agency  adjudication.  Contrast  this  with  the  extensive  recourse  to  private  sector 

arbitration  in  commercial  procurement  and  commercial  construction  suits.  The  plain  &ct  is  that  no 

one  in  the  private  sector  will  chance  arbitration  that  provides  for  a  one-way  opt-out  option  by  the 

fisderal  government. 

This  provision  was  placed  in  the  Act  at  the  insistence  of  the  Justice  Department  to  meet 
their  concerns  that  a  standard  binding  aibitratioo  provision  would  &J1  afoul  of  various 
constitutional  concerns,  in  particukr  the  prindple  of  the  unitary  executive,  best  e>q>Fessed  in 
Hamilton's  discussion  of  the  executive  power,  particularly  in  The  Federalist  No.  70.  The  theory  is 
premised  on  the  constitutional  text  that  "It]he  executive  Power  shall  be  vested  in  the  President 
"alone.  Further,  the  President  must,  himself  undertake  those  enumerated  powers  eiqplicttly 
granted  by  the  Constitution,  and  m  general  "take  Care  that  Laws  be  fiuthfiiUy  executed. . ."  The 
argument  suggests  that  this  duty  can  be  disdiarged  only  if  the  fedend  agendes,  i^ch  perform 
traditionally  executive  fimctions,  are  understood  to  be  agents  of  the  President  and  responsible  to 
hint  Any  other  structure,  the  argument  runs,  would  undermine  accountability  —  collapsing  the 
notion  that  "the  buck  stops  here."  Thus,  proponoits  of  a  unitary  executive  view  the  federal 
bureaucracy  as  a  pyramid,  with  the  President  as  the  responsible  o£Bcial  at  the  top. 
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As  a  legal  scholar,  I  have  written  about  and  am  fiilly  committed  to  the  principle  of  the 
unitary  executive.  Thus,  I  am  particularly  sensitive  to  the  concerns  of  those  who  believe  that 
allowing  the  arbitrators' judgment  to  bind  the  United  States  raises  separation  of  powers  problems. 
This  could  in  theory  be  the  case  if,  as  example,  an  arbitral  panel  were  to  dispute  the  president's 
exercise  of  criminal  prosecutorial  power  or  denote  issues  of  law.  The  ADR  Act  however,  clearly 
delineates  types  of  cases  that  are  not  appropriate  for  ADR  and  arbitration.  It  excludes  any  case 
where  such  constitutional  concerns  can  be  even  remotely  implicated. 

In  particular,  disputes  between  the  United  States  and  a  private  party  over  money  damages 
where  the  United  States  consents  to  the  arbitration  do  not  raise  constitutional  concerns. 


■^  Thus  5  U.S.C.  572(b)  notes: 


An  agency  shall  consider  not  using  a  dispute  resolution  proceeding  if — 

(1)  a  definitive  or  authoritative  resolution  of  the  matter  is  required  for  precedential  vahie, 
and  such  a  proceeding  is  not  likely  to  be  accepted  generally  as  an  authoritative  precedent; 

(2)  the  matter  involves  or  may  bear  upon  significant  questions  of  Government  policy  that 
require  additional  procedures  before  a  final  resolution  may  be  made,  and  such  a  proceeding  would 
not  likely  serve  to  develop  a  recommended  policy  for  the  agency; 

(3)  maintaining  established  policies  is  of  special  importance,  so  that  variations  among 
individual  decisions  are  not  increased  and  such  a  proceeding  would  not  likely  reach  consistent 
results  among  individual  decisions; 

(4)  the  matter  significantly  affects  persons  or  organizations  who  are  not  parties  to  the 
proceeding; 

(5)  a  fiill  public  record  of  the  proceeding  is  important,  and  a  dispute  resolution  proceeding 
cannot  provide  such  a  record;  and 

(6)  the  agency  must  maintain  continuing  jurisdiction  over  the  matter  with  authority  to  alter 
the  disposition  of  the  matter  in  the  light  of  changed  circumstances,  and  a  dispute  resolution 
proceeding  would  interfere  with  the  agency's  fiilfilling  that  requirement. 
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The  use  of  private  arbitrators  in  specific  arenas  of  law  need  not  weaken  the  independent 

role  of  the  judiciary  in  our  constitutional  scheme'  Thomas  v.  Union  Carbide  Agric.  Prods.  Co.  473 
U.S.  568,  590  (1985).  In  that  regard  there  are  no  substantial  Appointment  Clause  (Art  n,  §2, 
cl.2)  problems  with  the  use  of  private  sector  arbitrators  who  may  bind  the  United  States. 

As  you  know  the  OfiBce  of  Legal  Counsel  has  formally  receded  from  its  view  that  the 
Constitution  Umits  the  authority  of  the  federal  government  to  submit  to  binding  arbitration. 
Given  that  the  Justice  Department  no  longer  sees  a  constitutional  bar  to  mandatory  binding 
arbitration  (let  alone  consensual  binding  arbitration  as  in  the  ADR  Act)  it  is  appropriate  for  the 
Congress  to  amend  the  ADR  Act  by  removing  the  30  day  escape  clause  and  eliminating  sections 
580(c),(f),(g)  and  581(b)(2)  from  the  Act. 

3)  Transferring  ADR  Functions  Presently  Assigned  to  the  Administrative  Conference  of  the 
United  States  (ACUS) 


See  Memorandum  for  John  Schnudt,  Associate  Attorney  General  from  Walter  Dellinger, 
Assistant  Attorney  General  re:  Constitutional  Limitation  on  Federal  Government  Participation  in 
Binding  Arbitration,  dated  September  7, 1995. 

The  previous  position  may  be  found  in  Hearing  before  the  Subcommittee  on  Oversight  of 
Government  Management  of  the  Senate  Committee  on  Governmental  Affairs  Regarding  the  Use 
of  Alternative  Dispute  Resolution  by  Federal  Agencies  (Sept.  19,  1989)  (statement  of  William 
Barr):  Hearing  before  the  Subcommittee  on  Administrative  Law  and  Government  Relations  of 
the  House  Committee  on  the  Judiciary  Regarding  the  Use  of  Alternative  Dispute  Resolution  by 
Federal  Agencies  (Jan.  31, 1990)  (statement  of  William  Barr). 


126 


13 

As  this  Committee  knows.  Congress  determined  not  to  fund  the  Administrative 

Conference  of  the  United  States  (ACUS)  for  FY96.  This  leaves  open  the  question  of  where,  if  at 
all,  existing  ACUS  functions  related  to  ADR  should  be  transferred. 

These  functions  fall  generally  into  four  categories,  training,  evaluation,  networking,  and 
the  roster  of  neutrals.  Each  of  these  functions  remains  important  to  the  future  of  ADR  in  the 
federal  government. 

Training  is  the  easiest  issue  to  resolve.  Training  functions  should  be  left  to  the  individual 
agencies  who  will  either  contract  out  to  develop  individual  training  programs  or  develop  'in-house' 
efforts.  Evaluation  should  be  treated  similariy.  The  regulatory  function  presently  assigned  to 
ACUS  in  Section  4  of  S.  1224  should  be  assigned  to  the  General  Accounting  Office  (GAO).  At 
the  same  time  agencies  should  be  encouraged  to  utilize  the  kind  of  "blue-ribbon"  panels  used  by 
the  Agriculture  Department  which  is  an  excellent  example  of  the  use  of  public-private  partnerships 
to  evaluate  government  programs. 

Networking  and  interagency  functions  should  be  assigned  to  the  Department  of  Justice  in 
particular  after  its  creation  of  the  Office  of  Dispute  Resolution.  HopefiiUy  that  office  will  develop 
the  expertise  to  assist  agencies  with  legal  advise  on  the  use  of  ADR. 

The  roster  of  neutrals  (see  USC  S73(c))  with  the  accompanying  responsibility  to  establish 
standards  for  neutrals  and  procedures  for  the  selection  of  neutrals  raises  more  difficult  problems. 
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The  roster  is  a  list  of  potential  neutrals  available  for  use  by  government  agencies  maintained  by 

ACUS  in  consultation  with  the  Federal  Mediation  &  Consultation  Service.  The  roster  contains 
names  of  both  private  sector  and  public  sector  neutrals  ^including  a  list  of  available  FMCS 
neutrals). 

There  is  some  concern  that  giving  the  roster  to  FMCS  will  create  the  appearance  of 
conflict  between  the  FMCS  roster  and  the  'competing'  private  sector  neutrals.  I  have  some 
sympathy  for  this  position.  Nonetheless,  it  is,  I  believe,  overdrawn.  The  FMCS  ah-eady  nms  an 
arbitration  roster  for  its  labor  relations  work  that  includes  private  neutrals.  It  has  the  technical 
staff  and  the  expertise  therefore  to  take  the  ACUS  roster  on .  And  that  roster  has  woiked 
successfully  without  conflicts  or  the  appearance  of  conflicts.  The  important  point  is  not  the 
maintenance  of  the  roster,  ii\diich  is  not  a  particulaily  complicated  job.  The  important  point  is  that 
as  use  of  ADR  grows,  so  does  the  need  to  maintain  a  relatively  uncomplicated  way  for  federal 
agencies  to  draw  from  and  contract  with  neutrals  on  this  roster  list.  For  that  reason  alone  it  may 
prove  more  sensible  to  locate  the  roster  with  GSA  or  0PM 

It  has  also  been  suggested  that  the  roster  is  no  longer  needed  as  agencies  now  possess 
sufiBcient  sophistication  in  ADR  to  hire  neutrals  directly.  I  strongly  disagree  with  this  proposition. 
It  is  fair  to  say  that  agency  knowledge  of  ADR  was  minimal  when  the  1990  Act  was  passed  and 
that  today  agencies  Oargely  through  the  requirements  of  the  Act  and  the  woik  of  ACUS)  are 
&miliar  with  the  base  concepts  and  the  half-dozen  or  so  key  players  in  the  field.  It  is  also  correct 
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that  some  agencies  like  FDIC  have  developed  formal  rosters  while  agencies  like  DOE  have 

cobbled  together  less  formal  albeit  extremely  useful  exemplars. 

When  the  use  of  ADR  is  intermittent,  parties  Cmduding  government  parties)  can  rely  on 
word  of  mouth  to  ensure  the  credibility  and  quality  of  neutrals.  Nonetheless,  if  we  anticipate 
significant  agency  use  of  ADR-  in  the  thousands  not  the  hundreds-  word-of-mouth  is  simply  not 
sufficient.  Some  kind  of  panel  is  necessary:  an  agency  will  either  have  to  contract-out  for  a  list  of 
neutrals  with  a  panel  service  such  as  AAA  or  Resolve,  use  the  former  ACUS  roster  or  create  its 
own.  Ultimately,  moreover,  such  panels  will  have  to  act  as  gatekeepers,  first  screening  and 
policing  the  qualifications  of  panel  members  accepted  to  the  panel.  The  greater  the  use  of  ADR 
the  less  efficient  it  is  for  an  agency  to  create  and  maintain  its  own  roster,  thus  it  is  likely  that 
agencies  will,  of  necessity  look  either  to  the  former  ACUS  pand  or  to  a  private  sector  analogue. 

In  that  regard,  v/iule  agencies  have  found  considerable  success  to  date  in  using 
government  neutrals  through  the  ACUS  'shared  neutrals  project,'  it  is,  I  believe,  extremely 
important  to  allow  disputes  between  the  federal  government  and  private  parties  to  be  resolved  by 
private  sector  as  well  as  government  neutrals.  This  is  not  to  denigrate  the  government  neutrals 
(the  Labor  Department  ADR  pilot  vouchsafes  their  value)  but  rather  to  recognize  that  private 
parties  may  feel  more  comfortable  with  private  sector  neutrals  and  if  accommodating  that  'comfort 
level'  will  assist  in  ADR  it  should  be  available  to  the  parties. 
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As  I  mentioned  earlier,  I  applaud  section  7  of  S.  1224  which  while  a  technical  amendment 

to  various  procurement  statutes  (e.g.  IS  U.S.C.  §644(i))  has  the  salutary  effect  of  allowing  non- 
profit entities  such  as  universities  to  compete  for  small  ADR  contracts  that  might  otherwise  be 
"reserved'  for  small  businesses.  Uniquely,  some  of  the  most  valuable  expertise  in  this  area  as  well 
as  some  of  the  most  respected  panels  of  neutrals  are  run  by  non-profits  and  it  is  important  that 
federal  agencies  not  by  excluded  fi'om  making  use  of  this  source  of  talent. 

4)  Other  Issues 

By  its  terms  the  1990  Act  does  not  apply  to  any  matter  specified  under  5  U.S.C.  2302 
(prohibited  personnel  practices  including  employment  discrimination  as  defined  by  various  civil 
rights  laws)  or  S  U.S.C.  7121(c)  (employee  grievance  procedures  under  collective  bargaining 
agreements).  This  has  caused  some  question  as  to  the  extent  to  v^ch  ADR  is  appropriate  for 
federal  sector  workplace  disputes.  Such  ambiguity  is  unfortunate  as  one  of  the  most  fi^tfiil  areas 
for  private  sector  ADR  activity  has  been  employment  disputes.  Indeed,  while  both  the  draft  and 
the  final  versions  of  President  Clinton's  Commission  on  the  fiiture  of  Worker-Management 
Relations  (the  Dunlop  Conmiission)  Report  differed  considerably,  each  offer  strong  endorsement 
of  ADR  in  workplace  disputes. 

Similar  opportunities  exist  for  the  use  of  ADR  by  the  federal  government  in  the  workplace 
area.  The  EEOC,  during  1994-9S  adopted  various  ADR  proposals  and  is  now  starting  10  ADR 
pilots  nationwide  to  test  the  use  of  mediation  in  the  post-complaint,  pre-investigation  stage  of 
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federal  EEO  cases.  The  Federal  Elections  Coimiiission  (FEC)  saved  over  $647,000  by  using 
ADR  in  internal  EEO  disputes  with  no  reduction  in  employee  satis&ction.  The  Defense  Mapping 
Agency  reports  similar  experience  with  ADR  use  in  appeals  of  performance  rating  standards. 
Section  2  of  S.  1224  which  amends  S  U.S.C.  571  to  remove  these  restrictions  and  any  cloud  of 
overuse  of  ADR  in  the  widest  possible  range  of  worlq)lace  disputes  provides  a  welcome 
clarification  of  existing  law. 

S.  1224  makes  a  number  of  other  technical  changes  in  the  1990  Act,  including  removal  of 
the  term  'settlement  negotiations'  fi'om  the  list  of  appropriate  ADR  techniques  (Section  2)  and 
allowing  agencies  to  make  use  of  state  and  local  governments  for  ADR  devices  ^ere  appropriate 
and  desirable  (Section  S).  All  are  salutary  and  assist  in  clarifying  the  purpose  of  the  Act  -  to 
promote  ADR  by  federal  government  agencies. 
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Conclusion 


We  are  at  this  cusp  of  changing  the  culture  of  Utigation  within  the  federal  government  to 
more  closely  track  the  private  sector's  interest  in  ADR.  The  Administrative  Dispute  Resolution 
Act  of  1990  laid  the  foundation  for  this  change  by  forcing  agencies  to  focus  on  the  opportunities 
inherent  in  ADR  The  ADR  Act  should  be  reauthorized  without  a  sunset  provision  so  that  the 
efiBciencies  and  flexibility  inherent  in  non-litigation  resolutions  can  be  better  realized. 

There  has  been  much  talk  in  this  Congress  of  the  need  for  civil  justice  reform.  This  has 
included  numerous  proposals  to  recalibrate  incentives  and  disincentives  associated  with  the 
adversary  system.  Many  of  these  proposals,  such  as  those  requiring  more  rigorous  controls  of 
attorney  fee  arrangements  or  "junk  science"  have  significant  merit.  It  is  unfortunate,  however, 
that  Congress  has  not  done  more  to  attack  the  'culture  of  litigation'  at  its  root  by  promoting 
alternative  dispute  resolution  in  our  jurisprudence.  At  the  end  of  the  day  scripture  tells  us, 
Thysician,  heal  thyselT.  If  Congress  wants  to  address  the  excesses  of  the  adversary  system  it 
should  begin  by  promoting  ADR  in  the  federal  sector. 

Some  years  ago.  Judge  Harry  Edwards  of  the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  -  an  early  skeptic  of  ADR  recognized  that,  like  it  or  not,  "ADR  is  here.  How 
can  we  make  it  work?"  Passage  of  S.  1224,  the  Administrative  Dispute  Resolution  Act  of  1995, 
will  go  a  great  way  toward  enabling  the  federal  sector  to  better  meet  Judge  Edwards'  challenge. 
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TESTIMONY 

Before  the  Subcommittee  on  Oversight  of  Government  Management 

and  the  District  of  Columbia,  Committee  on  Governmental  Affairs 


Hearing  on  Reauthorization  of  the  Administrative 
Dispute  Resolution  Act 


Statement  of  Gray  Castle 


November  29,  1995 

I  am  pleased  to  have  been  invited  to  appear  before  this  Committee 
to  provide  it  with  my  views  on  this  important  legislation.   I  believe  I  am 
qualified  by  background  and  experience  to  speak  generally  about 
alternative  dispute  resolution  and,  specifically,  about  the  effectiveness  of 
the  Administrative  Dispute  Resolution  Act  (ADRA)  and  the  desirability  of  its 
being  reauthorized  and  amended  as  contemplated  by  8.1224. 

Since  1979,  I  have  been  involved  in  the  development  and  promotion 
of  alternative  dispute  resolution  (ADR).   In  fact,  in  1987,  I  chaired  the 
Center  for  Public  Resources'  panel  which  developed  the  first  model 
mediation  guidelines.   I  currently  am  chairman  of  CPR's  Government 
Contract  Disputes  Committee.   Over  the  course  of  my  career  I  have  seen 
litigation  as  a  government  attorney,  a  private  practitioner,  a  general 
counsel  of  two  "Fortune  Fifty"  companies,  a  business  executive,  and  as 
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the  Deputy  Under  Secretary  of  Commerce  and  Chief  Operating  Officer  of 

the  National  Oceanic  and  Atmospheric  administration.   My  experience 
with  litigation,  extending  over  many  years  in  these  several  capacities,  has 
persuaded  me  that  there  has  to  be  a  better  way. 

Since  the  first  of  the  year,  I  have  mediated  fifteen  disputes  involving 
government  agencies,  contractors,  corporations  and  private  individuals.  I 
also  have  arbitrated,  or  am  arbitrating,  several  others.   I  am  under  contract 
to  the  United  States  Air  Force  to  assist  it  with  its  efforts  to  effect  greater 
use  of  mediation  in  the  resolution  of  its  employment  disputes.   I  frequently 
appear  on  ADR  programs  as  an  advocate  of  the  use  of  ADR.  I  am  a 
panelist  for  the  CPR  Institute  for  Dispute  Resolution,  the  American 
Arbitration  Association  and  JAMS/Endispute. 

While  I  appear  as  an  individual  without  authority  to  represent  the 
views  of  any  organization  with  which  I  have  been,  or  now  am  associated,  I 
can  tell  you  that  my  views  are  shared  by  a  great  many  private  sector 
lawyers  and  executives. 

Litigation  is  expensive,  protracted  and  inefficient.   Litigation  involving 
the  federal  government  is  especially  expensive  and  inefficient.  Just  how 
expensive  and  wasteful  can  be  seen  in  the  litigation  arising  from  the 
Navy's  A-12  bomber  program.  This  program  has  resulted  in  a  contract 
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claim  by  the  Navy  for  return  of  the  $1.35  billion  it  paid  the  contractors  and 

the  contractors,  in  turn,  contending  that  the  Navy  owes  them  $1 .6  billion 
dollars.  This  litigation  has  been  going  on  for  years  and  will  go  on  for 
many  more.   In  the  October  29th  issue  of  The  Washington  Post  magazine, 
this  case  was  well-described  as  "gargantuan"  and  "byzantine."   It  has  been 
reported  -  accurately,  I  suspect  -  that  legal  fees  are  costing  each  side 
approximately  $30  million  dollars  annually.   One  can  only  wonder  whether 
it  would  not  have  been  settled  had  the  parties  employed  a  skilled  neutral 
to  mediate  their  dispute  when  it  first  arose. 

The  truth  is  that  litigation  just  doesn't  work  anymore  -  if  it  ever  did. 
On  the  other  hand,  alternative  dispute  resolution  does.  That  has  been 
proven  over  and  over  again  in  the  private  sector.  JAMS/Endispute,  the 
largest  and,  in  my  view,  the  best  "for  profit"  provider  of  neutral  services, 
reports  that  87%  of  the  mediations  in  which  it  becomes  involved  settle 
during  the  mediation. 

The  passage  of  the  ADRA  has  resulted  in  much  greater  use  of 
ADR  -  and  especially  mediation  and  minitrials  -  by  the  federal 
government.   Having  said  that,  it  should  be  emphasized  that  the  use  of 
ADR  throughout  the  federal  government  is  spotty  at  best.   Some  agencies 
and  departments  -  I  applaud  particularly  the  Corps  of  Engineers,  the  Air 
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Force,  the  GSA  and  the  FDIC  for  their  efforts  ~  have  made  it  almost  an  art 

form.  Other  agencies  are  beginning  to  take  small  steps  to  further  its  use 

and  take  advantage  of  the  opportunities  presented  by  the  ADRA. 

Regrettably,  some  government  agencies  have  done  little  to  embrace  the 

ADRA  and  find  a  number  of  reasons  why  it  is  not  possible  to  implement 

the  Congressional  mandate  expressed  in  the  Act.  Among  these  reasons 

are 

•  the  conflict  between  the  confidentiality  implicit  in  consensual 
forms  of  ADR,  such  as  mediation  and  minitrials,  on  the  one  hand 
and  the  requirements  of  the  Freedom  of  Information  Act  on  the 
other. 

•  that  it  is  difficult,  if  not  impossible,  for  them  to  change  the 
litigation-oriented  culture  of  their  particular  organization,  and 

•  the  suspicion  of  anything  new  and  different. 

In  any  event,  each  year  there  is  greater  use  of  ADR  throughout  the 
federal  government.   In  no  small  measure  this  greater  use  is  a  function  of 
the  infrastructure  and  support  for  ADR  provided  by  the  ADRA.  Should  the 
ADRA  not  be  reauthorized,  there  is  a  good  chance  that  this  momentum 
would  be  lost. 

Accordingly,  I  enthusiastically  endorse  the  reauthorization  of  the 
ADRA  as  amended  by  S.I 224. 

I  have  been  asked  to  address  several  issues  specifically. 
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The  first  of  these  is  "Whether  the  responsibilities  for  implementing 

the  ADRA  that  were  previously  handled  by  the  Administrative  Conference 

of  the  United  States  (ACUS),  which  has  not  received  funding  for  the 

current  year,  should  be  reassigned  to  another  agency."  The  ADRA  is  not 

fully  self-executing.  Without  the  exemplary  work  of  ACUS,  and  especially 

Charles  Pou,  who  also  is  appearing  before  this  Committee,  much  of  the 

good  work  which  has  taken  place  to  promote  the  use  of  ADR  within  the 

government  since  the  passage  of  ADRA  -  to  say  nothing  of  the  seminal 

contribution  made  by  ACUS  in  bringing  about  its  passage  --  would  have 

occurred.   Parenthetically,  I  must  tell  you  that,  in  my  view,  it  was 

singularly  unfortunate  that  Congress  chose  not  to  continue  to  fund  ACUS. 

If  there  ever  was  a  federal  government  agency  which  gave  the  American 

taxpayer  a  dollar's  value  for  a  dollar  spent,  it  was  ACUS.   My  clear 

preference  would  be  to  see  ACUS  brought  back  to  life.  If  that  is  not 

possible,  then  the  functions  it  was  performing  so  well  should  be  assigned 

to  another  agency.  The  two  logical  choices  as  the  repositories  for  the 

responsibilities  of  ACUS  are  the  Department  of  Justice  and  the  Federal 

Mediation  and  Conciliation  Service.  The  problem  with  both,  however,  is 

that  each  has  its  own  "axe  to  grind."  The  wonderful  thing  about  ACUS 

was  that  it  was,  and  was  perceived  as  being,  objective  and  wholly 
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impartial.   But  half  a  loaf  is  better  than  none.   Consequently,  I  am  hopeful 

that  the  responsibilities  which  were  performed  by  ACUS  in  such  an 

exemplary  manner  will  be  assigned  to  another  agency. 

The  next  question  I  was  asked  to  address  was  "Whether  the  ADRA 

provision  permitting  the  government  to  vacate  the  results  of  an  arbitration 

should  be  repealed."   In  my  opinion  it  should  be.  There  are  two  reasons 

for  this. 

First,  It  seems  to  me  there  is  no  justification  for  not  holding  the 
government  to  the  same  standard  as  the  private  disputants  in  an 
arbitration  (who,  clearly,  would  be  bound  by  the  award);  and 

Second,  private  disputants  are  discouraged  from  resorting  to 
arbitration  when  there  is  no  assurance,  under  the  ADRA  as  presently 
worded,  that  arbitration  will  produce  an  end  to  the  dispute. 

The  third  question  we  were  asked  to  address  is  whether  the 
changes  in  the  ADRA's  confidentiality  provisions  strike  the  appropriate 
balance  "between  the  privacy  inherent  in  ADR  and  the  public  interest  in 
maintaining  an  open  government."  In  my  opinion,  these  changes  do 
strike  the  right  balance. 

In  addition  to  responding  to  the  specific  questions  which  I  was 
asked  to  address,  I  would  like  to  take  this  opportunity  to  make  three 
specific  recommendations  for  incorporation  in  S.I 224.   I  believe  each 
would  be  helpful  in  ensuring  a  greater  use  of  ADR  in  the  resolution  of 
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disputes  to  which  the  government  is  a  party. 

First,  I  would  suggest  that  mediation  of  government  contract 
disputes  in  which  less  than  $500,000  is  at  issue  be  mandatory.  The 
amount  of  money  required  to  prosecute  or  defend  a  government  contract 
claim  is  so  great,  relative  to  the  amount  in  controversy,  that  it  seems 
reasonable  to  ask  the  parties  to  such  a  contract  dispute  to  attempt  to 
resolve  it  through  mediation.   Obviously,  if  they  are  unable  to  do  that,  they 
still  will  have  the  same  options  available  to  them  as  they  did  before  they 
participated  in  the  unsuccessful  mediation. 

Second,  I  believe  that  there  should  be  a  performance  appraisal  of 
each  agency  and  department  Dispute  Resolution  Specialist  by  whatever 
organization  is  given  the  responsibility  for  government  coordination  of 
ADR.   It  is  clear  to  me,  based  on  my  experience,  that  in  no  small  measure 
the  progress  made  in  a  particular  department  or  agency  in  the  utilization 
of  ADR  is  a  function  of  the  interest,  energy  and  persistence  of  that 
organization's  Dispute  Resolution  Specialist.   I  would  presume  that  if  each 
Dispute  Resolution  Specialist  were  judged  on  the  progress  he  or  she 
made  during  the  period  under  review,  we  would  see  considerably  greater 
activity  on  the  part  of  some  Dispute  Resolution  Specialists  than  we  have 
seen  to  date. 
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Third,  I  would  rename  ADRA.   If  it  were  called  the  Alternative  Dispute 

Resolution  Act,  rather  than  the  Administrative  Dispute  Resolution  Act, 

it  would  bring  more  sharply  into  focus  what  the  Act  is  all  about. 

In  summary,  then,  and  to  reiterate,  I  believe  that: 

First,  the  federal  government  should  do  all  it  possibly  can  to 
encourage  the  use  of  ADR  in  the  resolution  of  disputes  to  which  it  is 
a  party,  especially  through  the  use  of  consensual  processes  such  as 
mediation  and  the  minitrial. 

Second,  S.1224  is  a  further  step  in  the  right  direction. 

Third,  if  Congress  wishes  to  do  the  best  thing  organizationally  to 
ensure  the  maximum  use  of  ADR,  it  will  place  all  of  the 
responsibilities  which  had  been  assigned  to  ACUS  in  a  single 
government  agency,  presumably  either  the  Department  of  Justice  or 
the  Federal  Mediation  and  Conciliation  Sen/ice. 

Finally,  Congress  should  look  for  additional  ways  -  modifications  to 
S.1224  such  as  I  suggest  and  steps  beyond  S.1224  -  to  encourage 
arKl,  in  appropriate  cases,  to  mandate,  the  use  of  ADR  in  the 
resolution  of  disputes  to  which  the  federal  government  is  a  party. 

That  concludes  my  prepared  remarks. 
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Thank  you  for  the  opportunity  to  present  views  on  S.  1224,  the  Administrative 
Dispute  Resolution  Act  of  1995. 

On  Kjvember  15,  1990,  President  Bush  signed  into  law  the  original 
Administrative  Dispute  Resolution  Act  (ADR  Act).  That  law,  which  "sunsetted"  last 
month,  amended  the  Administrative  Procedure  Act  and  several  other  statutes  to 
establish  a  framework,  and  give  encouragement,  for  federal  agencies'  use  of  mediation 
and  other  consensual  means  of  resolving  or  avoiding  disputes.  The  ADR  Act  also  gave 
several  implementing  responsibilities  to  the  Administrative  Conference  of  the  United 
States,  whose  dispute  resolution  program  I  headed  for  nearly  ten  years.  With  the 
Conference's  closure  on  October  31 ,  I  am  now  a  member  of  the  private  sector,  but 
retain  considerable  interest  in  the  federal  government's  progress  toward  incorporating 
into  its  opeiations  these  alternative  means  of  dispute  resolution.  To  this  end,  I  urge 
Congress  to  enact  S.  1224,  which  would  permanently  reauthorize  the  Administrative 
Dispute  Resolution  Act  and  make  a  number  of  improvements  in  the  original  Act. 

An  Overview  of  Agency  Implementation  of  the  ADR  Act 

When  Congress  approved  the  Administrative  Dispute  Resolution  Act  in  1990, 
nearly  all  federal  agencies,  with  a  few  notable  exceptions,  lagged  well  behind  the 
private  sector  and  the  courts  in  understanding  and  using  consensus-based  approaches 
to  handling  conflict.  Since  then,  this  situation  has  changed  noticeably.  Due  largely  to 
the  Act's  encouragement  for  agencies  to  employ  alternative  dispute  resolution  methods 
more  actively,  key  officials  at  many  agencies  now  explicitly  recognize  the  value  of 
alternative  processes  like  mediation  and  are  working  to  expand  their  use  in  a  variety  of 
conflicts.  New  programs  have  sprouted  in  agency  after  agency.  Many  of  these 
initiatives  involve  proprietary  activity,  such  as  contracting  and  personnel  disputes; 
several  agencies  have  shown  additionally  that  ADR  processes  can  be  employed  to 
avoid  or  resolve  disputes  over  making  and  enforcing  policy,  licensing,  siting,  and  a 
variety  of  other  regulatory  activities.  Although  most  programs  are  still  new,  these 
examples  collectively  suggest  that  virtually  every  area  of  federal  activity  potentially 
lends  itself  to  consensual  dispute  resolution  processes. 

While  ADR  concepts  are  now  understood,  accepted,  and  employed  by 
government  officials  far  more  widely  than  previously,  much  remains  to  be  done.  Many 
agencies'  efforts  are  still  in  their  infancy,  and  the  use  of  consensus-based  methods 
remains  relatively  infrequent.  Institutional  misgivings  about  the  new  and  unfamiliar  still 
inhibit  experimentation  at  some  agencies,  particularly  among  several  charged  with 
enforcing  health,  safety,  or  consumer  protection  laws.  Moreover,  in  an  era  of  budget 
austerity,  the  training,  program  design,  pilot,  and  other  start-up  efforts  required  to 
realize  the  ultimate  benefits  of  ADR  have  lagged  in  many  agencies  for  want  of  needed 
resources  and  high-level  commitment.  If  it  is  to  move  very  far  forward  from  here,  the 
federal  government  will  need  to  address  these  issues  and  others  concerning  resources 
and  quality  a^^'-irance. 

In  its  March  1995  report  to  Congress,  Toward  Improved  Agency  Dispute 
Resolution:  Implementing  the  Administrative  Dispute  Resolution  Act,  the  Administrative 
Conference  documented  the  substantial  recent  growth  of  federal  ADR;  one  chapter  - 
"ADR  Activities  in  the  Federal  Government:  A  View  of  the  Landscape'  -  summarized 
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agencies'  efforts  to  date  in  contracting,  workplace  disputes,  regulatory  enforcement, 
policy  development,  and  program  administration  A  second  report  to  Congress,  in 
Oc'iDber  1995,  focused  on  agancy  use  of  another  ADR  method  -  negotiated 
rulemaking.  The  ADR  Act  report  -  based  in  part  on  submissions  from  nearly  every 
agency  ~  sought  to  provide  a  basis  for  congressional  discussion  of  the  Act's 
reauthorization,  discussed  several  policy  and  implemental  concerns  raised  by  the  Act, 
and  suggested  a  few  statutory  changes  (nearly  all  of  which  appear  in  S.  1224).  One 
finding  in  the  report  was  the  virtually  unanimous  support  among  agencies  for 
reauthorizing  the  ADR  Act  promptly. 

The  Administrative  Conference's  report,  not  surprisingly,  underscored  how 
agencies  have  taken  many  divergent  approaches  to  carrying  out  the  Act,  including  its 
few  requirements  ~  appointing  a  dispute  resolution  specialist,  developing  a  policy  on 
ADR  use  in  consultation  with  the  Administrative  Conference  and  Federal  Mediation  and 
Conciliation  Service  (FMCS),  and  providing  training  for  agency  personnel.  About  a 
dozen  agencies  have  "hit  the  ground  running,"  providing  considerable  high  level 
support  and  resources  for  starting  ADR  programs.  A  roughly  equivalent  number 
appear  to  have  done  very  little.  Most  agencies  fall  along  a  continuum  between  these 
extremes.  Agencies'  arrangements  for  appointing  and  supporting  their  specialists  vary. 
A  few  agencies  (including  the  Departments  of  Energy  and  Justice  and  HHS'  Center  for 
Disease  Control  In  Atlanta)  have  created  new  positions  and  filled  them  with  full-time 
professionals.  Most  agencies  have  simply  added  the  specialist  function  to  the  duties  of 
a  current  official,  usually  one  in  the  general  counsel's  or  policy  office.  In  a  number  of 
these  (e.g.,  USAF,  GSA,  HHS,  USPS,  FDIC)  the  dispute  resolution  specialist  (or  a 
subordinate)  has  been  freed  from  some  other  duties,  assigned  additional  personnel, 
and  afforded  seme  financial  resources. 

Several  agencies'  implementation  strategies  have  been  particularly  notable. 
The  Department  of  Defense,  for  instance,  mandated  appointment  of  a  dispute 
resolution  specialist  for  each  service  (some  of  whom,  like  the  Air  Force's,  have  been 
quite  active  and  successful)  and  approximately  a  dozen  other  large  components  of  the 
Department.  The  Department  of  Justice  convened  a  task  force  on  ADR  to  develop 
recommendations  and  a  plan  for  enhanced  ADR  use.  More  recently,  the  Attorney 
General  issued  an  order  promoting  these  processes  and  appointed  a  senior  dispute 
resolution  counsel  to  oversee  implementation.  The  Federal  Deposit  Insurance 
Corporation  expanded  an  existing  "Conflicts  Unif  to  develop,  implement,  and 
coordinate  ADR  programs  throughout  the  agency  that  have  shown  great  savings. 
Much  of  the  FDIC  and  RTC's  ADR  activity  is  carried  out  at  regional  offices  where  over 
1000  employees  have  received  training. 

While  much  of  the  recent  flurry  of  federal  activity  has  resulted  from  the  ADR 
Act's  stimulus,  other  factors  have  been  at  work.  These  include  the  report  of  the  Vice 
President's  National  Performance  Review  endorsing  negotiated  rulemaking  and  ADR, 
related  memoranda  and  orders  from  President  Clinton  that  mandated  experimentation, 
regulations  by  the  EEOC  encouraging  agencies  to  use  mediation  in  internal  EEO 
complaints,  and  a  project  jointly  sponsored  by  the  Office  of  Federal  Procurement  Policy 
at  0MB  and  the  Administrative  Conference  that  has  led  dozens  of  agencies  to  pledge 
specific  additional  uses  for  ADR  in  contracting. 


143 


If  resources  permit,  finding  new  ways  to  use  these  processes  will  be  one  of  the 
few  growth  areas  in  the  federal  government  over  the  next  decade.  If,  in  addition, 
agencies  are  sensitive  to  the  design  and  integrity  issues  that  must  be  addressed  for 
consensus-based  methods  really  to  work,  the  benefits  would  be  extraordinary.  These 
methods  could  help  to  save  time  and  money,  produce  better  substantive  rules  and 
other  results,  and  improve  adherence  to  enforcement  standards;  more  important,  they 
might  even  aid  in  a  small  way  to  enhance  public  confidence  that  the  agencies  of  our 
government  know  how  to  communicate  with,  and  learn  from,  folks  beyond  the  beltway  - 
not  just  how  to  issue  edicts  and  directives. 

Administrative  Conference  Activities  under  the  ADR  Act 

Due  in  some  part  to  the  leadership  and  assistance  of  the  Administrative 
Conference  over  the  past  decade,  the  federal  ADR  "genie"  is  now  indisputably  "out  of 
the  bottle.'  The  Conference  was  especially  active  immediately  preceding  passage  of 
the  ADR  Act  working  with  Senator  Charles  Drassley  and  during  the  five  years  following 
enactment  assisting  agencies  to  fulfill  the  Act's  potential.  (These  activities  are 
described  in  detail  in  the  Administrative  Conference's  March  1995  report  to  Congress 
and  in  the  September  1995  Statement  of  Chair  Thomasina  V.  Rogers  on  S.  1224.) 
Several  activities  were  mandated  by  Congress,  including  consulting  with  agencies  as 
they  developed  policies  under  the  Act,  managing  a  roster  of  neutrals,  reporting  to 
Congress  on  government  implementation,  and  providing  advice  and  aid  for  agencies  on 
acquiring  neutrals  services.  It  is  natural  to  ask  now  whether  and  how  the  Conference's 
role  might  be  filled  in  the  future.  My  Administrative  Conference  colleagues  and  I 
wrestled  with  these  matters  at  length  during  the  Conference's  final  weeks;  except  for 
one  or  two  areas,  we  found  no  clear  solutions  or  obvious  recommendations. 

Of  the  Administrative  Conference's  activities  in  aiding  agencies'  use  of 
consensus-based  decisionmaking  -  including  research,  educational,  policy  advice, 
clearinghouse,  and  technical  assistance  -  some  may  henceforth  be  undertaken 
elsewhere  but  most  are  likely  to  lapse  because  no  other  entity  is  set  up  to  perform  as 
the  Conference  did.  To  be  blunt,  no  other  agency  possesses  the  Administrative 
Conference's  unique  blending  of  attributes.  Congress  discovered  a  special  formula 
combining  independence  and  a  blend  of  public  and  private  participation  30  years  ago 
when  it  created  the  Administrative  Conference.  In  addition,  other  agencies  and  private 
parties  often  found  the  Administrative  Conference  to  be  particularly  approachable  for 
advice  and  collaborative  efforts,  since  it  was  small,  did  not  oversee  other  agencies  or 
regulate  anyone  and  had  few  axes  to  grind  or  products  to  sell  (perhaps  other  than 
•good  government.')  One  cannot  simply  move  the  Conference's  statutory 
responsibilities  to  a  line  agency  or  one  with  other  duties  without  risking  some  real  loss 
of  function  and  incurring  new  potential  problems. 

Clearly  the  consultation  responsibility  under  section  3(a)  of  the  Act  should 
remain  with  the  Federal  Mediation  and  Conciliation  Service,  the  other  agency  with 
consultative  duties  under  the  Act.  The  Conference  during  its  last  days  transferred  its 
consultation  files  and  a  number  of  other  resources  to  FMCS,  with  whom  it  worked 
closely  and  cooperatively  on  several  valuable  implemental  projects.  Among  the 
resources  transferred  were  the  Administrative  Conference's  ADR  reading  room  and  the 
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bases  for  its  clearinghouse  activities  (e.g.,  newsletter  publication,  working  group 
support):  I  expect  that  FMCS  will  do  an  outstanding  job  handling  these  tasks.  However, 
the  matters  of  transfer  of  responsibility  for  running  a  roster,  reporting  to  Congress, 
coordinating  interagency  activities,  and  advising  agencies  on  neutrals  gave  Conference 
staff  some  concerns;  as  a  result,  apart  from  these  transfers  to  FMCS,  the 
Administrative  Conference  refrained  from  recommending  reassignment  to  any  other 
specific  agencies. 

I  expect  that  the  functions  of  running  a  roster  and  advising  on  qualifications  for 
neutrals  can  be  eliminated  without  substantial  harm,  especially  since  no  ready 
candidate  for  the  jobs  with  the  necessary  impartiality  has  offered  itself.  Most  agencies 
today  have  personnel  who  are  far  more  aware  about  available  sources  of  neutrals  (and 
sophisticated  in  finding  and  obtaining  apt  ones)  than  In  1990.  In  the  area  of 
qualifications  for  neutrals  ~  a  highly  controversial  one,  by  the  way  -  the  Administrative 
Conference  proceeded  slowly,  preferring  to  educate  agencies  about  desirable 
attributes  of  mediators  and  other  resolvers  in  different  types  of  disputes  rather  than  to 
set  potentially  exclusionary  standards  of  debatable  value  coveri-.g  the  federal 
waterfront.  Recent  usage  of  the  Conference's  roster  has  been  modest,  and  I  have 
he£'d  no  widesprezd  outcry  for  its  continuation  or  for  development  of  broad 
qualifications  standards.  A  few  agencies,  like  the  FDIC,  have  developed  their  own 
rosters  and  standards  to  meet  their  special  needs.  In  a  time  of  shrinking  resources,  a 
government-wide  roster  -  essentially  a  searchable  on-line  data  base  with  information 
about  hundreds  of  mediators  and  other  neutrals  ~  may  well  be  an  Idea  whose  time  has 
gone.  I  believe  that  it  is  now  far  more  important  to  address  difTiculties  that  agencies 
have  had  in  expeditiously  hiring  private  neutrals  once  they  have  identified  them,  an 
issue  that  I  shall  discuss  below. 

Reporting  to  Congress  ~  now  assigned  by  S.  1224  to  the  Administrative 
Conference  -  also  may  well  be  unnecessary.  The  reporting  rationale  in  1990  was 
clear,  given  the  need  for  data  on  which  to  base  a  decision  on  extension  of  the  Act  upon 
its  sunset  in  five  years.  The  Administrative  Conference's  1995  report  recommended 
permanent  extension  of  the  Act  with  slight  changes,  and  S.  1224  would  implement  this. 
While  such  reports  to  Congress  in  the  future  might  ideally  offer  useful  information  for 
oversight,  in  practice  one  must  balance  needs  and  potential  benefits  against  resource 
costs.  Certainly  other  parts  of  the  Administrative  Procedure  Act  (e.g.,  adjudication, 
rulemaking,  judicial  review)  appear  to  function  well  enough  unthout  a  need  for  regular 
reports  to  Congress  on  their  operation.  For  Congress  to  require  reports  solely  on  use 
of  ADR  processes  could  give  the  impression  that  ADR  should  remain  an  exception 
meriting  close  scrutiny  instead  of  a  regular  way  of  handling  conflicts.  Except  to  the 
extent  that  there  are  particular  new  features  of  the  ADR  Act  -  such  as  a  changed 
arbitration  or  confidentiality  provision  -  as  to  which  Congress  desires  an  independent 
review  (by  the  General  Accounting  Office,  for  instance),  additional  reporting 
requirements  are  probably  superfluous  at  this  time. 

Many  of  the  activities  that  the  Administrative  Conference  undertook  will  probably 
be  handled  adequately  in  the  future  by  a  combination  of  ad  hoc  interagency 
cooperation  and  private  sector/intergovernmental  initiatives.  As  a  result  of  ADR's 
growing  use,  the  federal  government  now  possesses  a  wealth  of  experience  and 
expertise  in  designing  dispute  resolution  systems,  training  its  personnel,  and  evaluating 
results.     Thus,  some  might  suggest  that  the  Conference,  having  played  a  role  in 
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stimulating  these  developments,  was  on  its  way  toward  working  itself  out  of  a  job. 
However,  some  of  the  issues  thsit  the  Conference  sought  to  address  will  need 
continuing  at.dntion  if  all  agencies  are  to  develop,  and  keep,  quality  programs, 
including  in  particular: 

Applied  Research  -  One  of  the  Administrative  Conference's  most  critical  roles 
for  decades  has  been  sponsoring  research  leading  to  recommendations  for  new  on- 
the-ground  applications  of  ADR  methods  and  other  improvements  by  government 
agencies.  For  instance,  the  Conference's  1982  recommendations  on  negotiated 
rulemaking  -  based  on  a  Conference-sponsored  study  by  Philip  J.  Harter  -  made  this 
process  a  reality  at  a  time  when  no  one  had  thought  through  how  mediation  processes 
could  be  adapted  to  these  large-scale  policy  conflicts.  Similar  research  helpea  launch 
many  other  uses  of  these  innovative  techniques  or  aided  agencies  in  dealing  with 
related  practical,  policy,  and  legal  concerns.  This  applied  research  and  advice  should 
be  continued  somewhere  in  order  to  help  government  entities  and  those  with  whom 
they  deal  to  begin  using  new  processes  in  informed  ways  in  other  activities.  Seeing  no 
permanent  place  in  government  for  them,  I  expect  that  they  will  be  perfcmed  by 
universities  and  private  groups  interested  in  ADR  or  administrative  procedure. 

Cooperative  Activities  —  The  Administrative  Conference  has  supported 
interagency  working  groups,  brown  bag  lunches,  seminars,  and  other  activities  that 
have  brought  together  personnel  from  all  over  the  government  to  share  information  and 
develop  mutually  beneficial  programs  and  materials.  Such  activities  should  not  only 
continue,  but  should  be  extended  to  permit  similar  interactions  at  the  federal  regional 
level,  with  state  level  agencies  and  dispute  resolution  organizations,  and  with  persons 
who  frequently  find  themselves  in  disputes  with  agencies.  In  and  around  Washington, 
FMCS  can  support  some  such  activity,  depending  on  available  resources;  any 
extension  to  other  parts  of  the  country  will  again  probably  have  to  rely  on  non-federal 
initiatives  and  some  ad  hoc  efforts  by  agencies  that  see  special  benefits  in  particular 
areas. 

Adequate  Resources  -  Introducing  new  ways  of  decisionmaking  is  especially 
dtfficult  in  times  of  diminishing  resources,  such  as  most  agencies  now  face.  Congress 
has  not  increased  the  likelihood  of  successful  implementation  by  conducting  regular 
oversight  of  agency  implementation  of  the  ADR  Act  or  by  providing  agencies  with  the 
personnel  resources  necessary  to  design  sound  dispute  resolution  systems,  financial 
wherewithal  to  hire  competent  neutrals  for  complex  cases,  and  the  technical  support  to 
create  new  programs  likely  to  repay  the  initial  investment  many  times  over.  Absent 
resources,  some  agencies  have  put  marginal  programs  in  place  on  shoestring  budgets 
and  relied  on  volunteer  neutrals  who  may  not  always  be  ideal  dispute  resolvers. 

Avoiding  Dangers  of  Institutionalizing  ADR  -  It  would  be  naive  to  assume  that 
increased  ADR  use  does  not  have  potential  pitfalls.  Agencies  and  private  groups 
should  examine  federal  activities  periodically  to  ensure  that  consensus-based  methods 
do  not  produce  unfair  results  or  become  misused  or  abused  at  some  agencies. 

These  kinds  of  issues  will  continue  to  warrant  attention  if  federal  agencies  are  to 
make  best  use  of  ADR  methods  to  avert  and  deal  effectively  with  conflicts.  Federal 
agencies,  with  input  from  the  dispute  resolution  community,  academia,  aiid  other 
interested  entities,  must  remain  engaged  in  developing  new  ADR  applications  and 
drawing  on  the  best  available  ideas  and  practices.    Unfortunately,  I  do  not  see  an 
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entity  left  within  the  government  that  will  be  positioned  to  perform  most  of  the  various 
statutory  and  other  roles  that  were  handled  by  the  Administrative  Conference. 

Substantive  Amendments  to  the  ADR  Act 

General  -  S.  1224  contains  several  changes  addressing  concerns  that,  in  the 
words  of  Senator  Grassley,  have  caused  agencies  to  "lag  behind  in  adopting  ADR 
programs  in  their  daily  routines'  (Cong.  Rec.  S  12960,  Sept.  8,  1995)  The  bill 
addresses  uncertainties  over  coverage  of  the  Act,  makes  it  easier  for  agencies  to 
acquire  neutrals'  services  by  allowing  small  purchases  from  nonprofit  organizations, 
an'1  deals  with  confidentiality  concerns  by  exempting  most  dispute  'esolution 
communications  under  the  Act  from  FOIA  disclosure.  None  of  these  changes  marks  a 
major  departure  from  current  law;  rather,  they  "tw«ak"  the  Act  to  encourage  ADR  use. 
All  are  worthwhile.  In  addition,  I  urge  consideration  of  additional  amendments  to 
eliminate  agency  head  review  of  arbitral  awards  and  to  simplify  and  expedite 
contracting  with  neutrals.  I  am  familiar  with  the  written  statements  of  Thomasina 
Rogers  for  the  Administrative  Conference,  John  C.  Wells  for  FMCS,  and  Philip  J. 
Harter  for  the  ABA's  Section  of  Administrative  Law,  and  find  their  discussions  of  all  of 
these  changes  to  be  persuasive.  I  will  not  burden  the  record  by  repeating  them,  but 
would  like  to  add  a  few  thoughts  of  my  own. 

Scope  -  Regarding  the  Act's  coverage,  I  agree  that  the  arcane  personnel 
exemptions  in  sections  7121(c)  and  2302  of  title  5  should  be  deleted  and  that 
"settlement  negotiations"  be  dropped.  I  would  suggest  one  additional  point  -  including 
in  section  571(3)'s  definition  of  "alternative  means  of  dispute  resolution'  the  term 
'ombudsman.'  This  process  is  being  used  with  increasing  frequency  by  agencies  to 
address  external  complaints  about  program  administration  and  internal  personnel 
grievances.  Where  the  ombudsman  is  working  specifically  to  aid  parties  to  resolve  a 
controversy,  she  is  a  mediator  and  merits  the  Acfs  protections.  Inclusion  of 
"ombudsman"  would  make  this  clear,  resolving  a  concern  that  several  ombudsman 
offices  have  raised. 

Contracting  -  A  concern  that  Congress  has  twice  sought  to  address,  with  limited 
impact,  is  the  problem  of  expeditiously  hiring  private  mediators,  arbitrators,  and  other 
neutrals.  The  original  ADR  Act  made  clear  that  agencies  need  not  hire  the  lowest 
bidder,  recognizing  that,  much  as  with  architects  and  engineers,  a  need  for  competence 
and  acceptability  is  paramount.  Last  year,  the  Federal  Acquisition  Streamlining  Act 
(FASA)  went  further  to  simplify  acquisition  of  these  services  by  providing  that  agencies 
could  use  "other  than  full  and  open  competition'  to  acquire  expert  services  in  resolving 
disputes  via  ADR.  Unfortunately,  at  many  agencies  some  contracting  personnel  have 
interpreted  the  FASA  change  narrowly;  as  a  result,  agencies'  needs  to  bring  neutrals 
on  board  quickly  still  go  unmet  in  many  instances.  Also,  FASA's  raising  of  the  small 
purchase  limit,  and  the  concomitant  set-aside  for  small  businesses,  from  transactions 
below  $25,000  to  as  much  as  $100,000,  has  had  the  unintended  effect  of  shutting  out 
not-for-profit  organizations  (which  comprise  a  large  proportion  of  providers  of  neutrals' 
services)  from  ADR  work  that  they  previously  had  done  with  agencies.  (This  is 
because  in  many  agencies  small  purchases  are  set  aside  for  entities  that  qualify  as 
small  businesses,  which  not-for-profits  by  definition  are  not.) 
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S.  1224  addresses  agency  concerns  over  access  to  the  services  of  not-for-profit 
groups,  but  should  go  further  to  enable  disputants  in  all  cases  under  the  ADR  Act  to 
contract  with  neutrals  without  competition.  Hiring  mediators  and  other  ADR  neutrals  is 
fundamentally  different  from  any  other  contracting  action  that  any  federal  agency  will 
ever  undertake.  First,  the  choice  does  not  rest  wholly  with  the  government;  any  neutral 
must  be  selected  jointly  by  the  agency  and  the  private  party  or  parties  with  which  it  Is 
disputing.  Should  a  small  business  have  to  follow  the  Federal  Acquisition  Regulation 
to  get  a  mediator?  After  all,  some  share  (usually  one  half)  of  the  neutral's  fee  will  be 
paid  by  the  nongovernmental  parties.  I  submit  that  the  standard  government 
contracting  processes  -  even  the  small  purchase  procedures  ~  do  not  lend  themselves 
well  to  reaching  inherently  subjective  decisions  that  must  be  shared  with  and  agreed  to 
by  private  parties.  Moreover,  the  time  and  effort  needed  to  follow  competitive 
procedures,  whether  "full  and  open  competition"  or  something  less,  will  not  ensure  that 
the  best  neutral  for  the  parties  is  hired  and  do  not  mesh  with  the  need  for  expedition 
that  disputants  often  face.  As  a  result,  some  agencies  have  chosen  simply  to  ignore 
private  professionals  and  have  sought  to  use  in-house  mediators  who  do  not  always 
have  the  necessary  experience  (or  the  credibility  that  private  disputants  seek). 
Although  there  are  many  times  when  government  mediators  or  arbitrators  are  perfectly 
satisfactory,  in  numerous  cases  they  will  not  be  best  for  the  job.  If  Congress  does  not 
wish  to  adapt  hiring  procedures  for  neutrals  to  the  realities  described  above,  at  least  it 
should  direct  an  agency  with  broad  contracting  responsibility,  such  as  the  General 
Services  Administration,  to  develop  new,  expedited  processes  for  getting  private 
mediators  on  board.  In  any  case,  agencies'  and  parties'  choices  of  neutrals  should  no 
longer  be  skewed  artificially  by  the  presence  of  unnecessary  red  tape  in  acquiring 
these  services. 

Confidentiality  -  I  applaud  the  change  that  S.  1224  makes  to  protect  certain 
dispute  resolution  communications  from  disclosure  under  FOIA.  This  change  would 
implement  the  Administrative  Conference's  recent  Recommendation  95-6,  based  in  part 
on  a  report  by  consultant  Mark  Grunewald  of  the  Washington  and  Lee  School  of  Law. 
Of  all  the  statutory  issues  affecting  agency  dispute  resolution  specialists  since  passage 
of  the  ADR  Act,  the  problem  addressed  by  S.  1224's  confidentiality  changes  has  been 
raised  most  often  as  an  impediment  to  greater,  more  effective  government  use  of  ADR 
methods.  The  revised  Act  contains  a  tightly  drawn  exception  intended  to  cover  only 
documents  prepared  expressly  for  ADR  processes.  This  change,  like  the  contracting 
amendment  advocated  above,  would  in  addition  eliminate  another  artificial 
consideration  that  has  affected  a  few  agencies'  choices  of  neutrals  -  in  this  case,  by 
providing  protection  to  communications  with  government  employees  who  serve  as 
neutrals  similar  to  those  agencies  now  expect  with  private  mediators  and  generally  are 
not  covered  by  FOIA.  The  Grunewald  study  left  me,  as  well  as  the  members  of  the 
Administrative  Conference,  comfortable  that  agencies  could  not  abuse  this  new, 
narrowly  crafted  b(3)  exemption  to  hide  key  documents  from  public  scrutiny  or  to  avoid 
justifying  settlements.  I  am  aware  of  the  opposition  of  the  Reporters  Committee  for 
Freedom  of  the  Press  to  this  amendment.  However,  I  also  understand  that  the 
Reporters  Committee  regularly  opposes  any  efforts  to  broaden  any  exemption  unHer 
FO^  a  rather  inflexible  position  that  in  this  case  fails  to  look  carefully  at  the  problem  at 
hand  or  the  potential  negative  consequences  that  unanticipated  disclosure  via  FOIA  of 
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dispute  resolution  communications  in  even  one  high  profile  case  would  have  on  ADR 
use  throughout  the  government. 

Arbitration  —  Finally,  S.  1224  should  be  amended  to  eliminate  the  one-sided 
escape  clause  under  the  ADR  Act's  arbitration  provisions  that  allow  an  agency  head  30 
days  unilaterally  to  vacate  an  arbitral  award  before  it  becomes  final.  When  the  ADR 
Act  was  initially  being  considered,  the  Administrative  Conference  repeatedly  expressed 
the  view  that  no  major  constitutional  concerns  prevented  agency  use  of  binding 
arbitration.  At  that  time,  though,  the  Department  of  Justice  took  the  position  that 
arbitration  which  could  bind  an  agency  through  the  decision  of  someone  who  was  not 
an  "officer  of  the  United  States'  was  inherently  unconstitutional.  As  a  result,  the  30-day 
review  compromise  was  struck  to  avoid  having  Justice  recommend  a  presidential  veto 
of  the  entire  ADR  Act.  Two  things  have  happened  in  the  last  fiwe  vears  that  suggest 
the  desirability  of  eliminating  the  agency  head  review  provision,  hirst,  there  has  been 
(to  my  knowledge)  no  case  since  the  Act's  passage  in  which  a  private  disputant  has 
chosen  to  use  this  procedure;  in  fact,  many  private  lawyers  have  informed  me  and 
others  in  the  government  that  they  would  never  let  a  client  employ  this  one-sided 
arbitral  approach.  Second,  in  September  1995,  the  Office  of  Legal  Counsel  at  the 
Department  of  Justice  issued  a  formal  opinion  that  under  the  Constitution  federal 
agencies  may  enter  into  binding  arbitration.  Given  that  the  Department  of  Justice  - 
which  was  the  only  entity  that  raised  concerns  over  agency  use  of  binding  arbitration 
duhng  the  original  Act's  consideration  ~  now  sees  no  constitutional  prohibition  against 
the  government  entering  into  arbitration,  little  reason  remains  for  retaining  the 
impractical  compromise  procedure,  unused  for  five  years,  that  was  enacted  solely  to 
overcome  Justice's  qualms.  I  suggest  eliminating  it,  or,  at  a  minimum,  explicitly 
authorizing  agency  heads  to  waive  in  advance  their  right  to  review  arbitral  awards 
under  the  Act.  Otherwise,  arbitation  likely  will  never  become  a  viable  alternative  for  the 
federal  government. 

Conclusion 

The  ADR  Act  has  demonstrated  considerable  benefits  during  the  five  years  of  its 
initial  authorization  and  has  proven  to  be,  by  any  standard,  a  highly  successful  piece  of 
legislation.  It  should  be  reauthorized  permanently.  Ideally,  this  reauthorization  should 
include  the  improvements  now  contained  in  S.  1224,  as  well  as  changes  to  improve 
procedures  for  conducting  arbitration  and  hiring  neutrals.  Failure  to  reauthorize  this 
Act  would  send  a  message  to  agencies  that  Congress  has  no  interest  in  the  long  term 
savings  in  time  and  money  or  the  improved  results  that  consensus-based  methods  can 
obtain.  Prompt  enactment  of  the  Administrative  Dispute  Resolution  Act  of  1995  will 
enable  and  encourage  agencies  to  make  maximum  beneficial  use  of  innovative  conflict 
resolution  processes  and  fulfill  their  promise  for  addressing  all  manner  of  public 
decisions  collaboratively. 
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Administrative  Conference  recommendations  for  agencies  and 
Congress  on  legal  and  policy  issues  in  federal  agencies'  use  of 
consensus-based  decisional  techniques;  co-authoring  the 
Administrative  Dispute  Resolution  Act  of  1990,  which  implements 
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many  Conference  recommendations;  advising  congressional, 
White  House,  and  agency  staffs  on  legislation  and  regulations; 
and  working  with  agencies  to  design  and  install  dispute  resolution 
processes,  put  on  educational  and  training  programs,  and 
develop  publications,  videos,  and  guidance. 


1974-1978 


KELLEY  DRYE  &  WARREN 
New  York,  NY 

Trial  and  appellate  litigation  before  state  and  federal  courts  and 
administrative  agencies,  representing  manufacturing  and  banking 
corporations,  hospitals,  public  housing  cooperatives  and 
individuals. 


1974-1976 


Summer  1973 


COMMUNITY  LAW  OFFICES 
New  York,  NY 

Counseling  individuals,  and  litigating  pro  bono  landlord-tenant, 
family,  and  employment  cases. 

TOBOLOWSKY  AND  SCHLINGER 
Dallas,  TX 

Law  Clerk 


Summers  1968-1972 


AMERICAN  BRIDGE  DIVISION,  U.S.  STEEL 
Orange,  TX 

Steel  Fitter  -  Chipper/Grinder  -  Department  Expediter 


Other  Professional  Activities 

1990-1994 


U.S.  DISTRICT  COURT  FOR  THE  DISTRICT  OF  COLUMBIA 
Mediator,  District  Court  Mediation  Program 


1990 -Present 


1991  -  Present 


NIDR  -  HEWLETT  TEST  DESIGN  PROJECT 

Member,  Board  of  Advisors 

WORLD  ARBITRATION  AND  MEDIATION  REPORT 
Member,  Board  of  Advisors 


1992 -Present 


1993 -Present 


CANADIAN  INSTITUTE  OF  APPLIED  NEGOTIATION 

Member,  Program  Advisory  Committee 

CENTER  FOR  PUBLIC  POLICY  DISPUTE  RESOLUTION 
UNIVERSITY  OF  TEXAS  SCHOOL  OF  LAW 
Member,  Board  of  Advisors 
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Publications 


Appealing  Government  Contact  Decisions:  Rtducing  the  Cost  and  Delay  of  Procurement 
Litigation  (co-authored  with  Eldon  Croweil),  1987  Recommendations  and  Reports  of 
the  Administrative  Conference  1139,  49  Md.  L.  Rev.  183  (1990). 

Congress,  ttie  Executive  Branch,  and  the  Dispute  Resolution  Process  (co-authored  with 
Senator  Charles  E.  Grassley),  1992  J.  Dis.  Res.  1. 

Federal  Agency  Use  of  ADR:  The  Experience  to  Date,  in  "Containing  Legal  Costs:  ADR 
Strategies  for  Corporations,  Law  Firms,  and  Government"  (CPR  1988). 

Time  Limits  as  a  Tool  for  Reducing  Regulatory  Delay,  1986  Recommendations  and  Reports 
of  the  Administrative  Conference  835  (GPO  1987). 

Federal  Administrative  Procedure  Sourcebook  (editor  of  entire  volume  and  author  of  four 
chapters)(GPO  1993). 

Sourcebook:  Federal  Agency  Use  of  Alternative  Means  of  Dispute  Resolution  (co-edited  with 
Marguerite  Millhauser)(GPO  1987). 

Additional  book  reviews  and  shorter  articles. 
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ASSOCIATION 

5521  GrMnvlll*  Av«nu«,  Suite  104-265,  Dallas,  Texas  75206 
(214)553-0043 


TESTIMONY  OF  THOMAS  FURTADO 
President,  The  Ombudsman  Association 


I  am  Tom  Furtado,  President  of  The  Ombudsman 
Association.   This  statement  is  submitted  on  behalf  of  The 
Ombudsman  Association  in  support  of  S.  1224  introduced  by 
Senators  Grassley  and  Levin  to  reauthorize  the  Administrative 
Dispute  Resolution  Act  ("ADRA")  and  to  add  amendments  to  it 
which  would  promote  greater  confidentiality  for  matters 
coming  within  the  scope  of  this  act.         ^^  ■ 

The  Ombudsman  Association  is  a  nonprofit  corporation 
whose  members  include  over  200  ombuds  and  other  individuals 
dedicated  to  enhancing  the  informal  dispute  resolution 
process.   Members  are  drawn  from  corporations,  universities, 
and  public  agencies.   The  Association  has  been  in  existence 
10  years  and  has  developed  a  Code  of  Ethics  and  Standards  of 
Practice,  copies  of  which  are  attached  to  this  statement. 

One  of  the  bedrock  principles  upon  which  ombuds  operate 
is  confidentiality  for  participants  in  the  process.   Common 
to  the  experience  of  ombuds  in  virtually  all  contexts  is  the 


ombudsman  \  6m-bodz-men  \  One  skilled  in  dealing  with  reported 
complaints  to  help  achieve  equitable  settlements 
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fact  that  dispute  resolution  is  greatly  enhanced  by  allowing 
confidential  communications  between  the  neutral  and  the 
parties.   Such  confidentiality  permits  the  parties  and  the 
neutral  to  direct  their  focus  to  the  real  interests  of  the 
parties,  rather  than  positions  they  may  be  compelled  to 
articulate  publicly.   Confidentiality  also  permits  the  ombuds 
to  mediate  disputes  or  uncover  problems  that  would  never 
otherwise  come  to  the  surface  if  an  employee,  for  exsimple, 
were  recjuired  to  disclose  his  or  her  identity  and  raise  the 
concern  openly.   Confidentiality  as  part  of  the  dispute 
resolution  process  greatly  reduces  the  fear  of  retribution  or 
organizational  retaliation.   Similarly,  confidentiality 
allows  the  neutral  greater  latitude  to  investigate  a  dispute 
or  to  recommend  means  of  resolution.   Indeed,  so  important  is 
our  view  of  the  need  for  confidentiality  that  it  is  the 
central  theme  of  the  first  two  statements  in  our  Code  of 
Ethics: 

1.  The  ombudsman,  as  a  designated  neutral,  has  the 
responsibility  of  maintaining  strict 
confidentiality  concerning  matters  that  are  brought 
to  his/her  attention  unless  given  permission  to  do 
otherwise.   The  only  exceptions,  at  the  sole 
discretion  of  the  ombudsman,  are  where  there 
appears  to  be  imminent  threat  of  serious  harm. 

2.  The  ombudsman  must  take  all  reasonable  steps  to 
protect  any  records  and  files  pertaining  to 
confidential  discussions  from  inspection  by  all 
other  persons,  including  management.   The  ombudsman 
should  not  testify  in  any  formal  judicial  or 
administrative  hearing  about  concerns  brought  to 
his/her  attention. 

This  need  for  confidentiality  does  not  exist  just  in  the 
private  sector.   We  see  no  less  a  role  for  confidentiality 
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in  the  public  setting,  since  the  need  for  confidentiality  is 
driven  by  the  very  nature  of  the  informal  dispute  resolution 
process,  not  by  the  type  of  entity  involved.   In  fact,  much 
of  the  impetus  for  the  recent  widespread  development  of  the 
ombuds  role  in  the  private  sector  was  proitpted  by  a 
governmental  concern  that  companies  should  do  a  better  job  in 
uncovering  and  resolving  irregularities  that  may  affect  a 
company's  ability  to  do  business  with  the  government. 

The  Office  of  the  Ombudsman  at  my  employer.  United 
Technologies  Corporation,  for  example,  was  established  in  the 
Spring  of  1986  after  UTC  became  a  signatory  to  the  Defense 
Industry  Initiatives  on  Business  Ethics  and  Conduct,  a  copy 
of  which  is  attached.   These  Initiatives  called  on  companies- 
- especially  those  doing  business  with  the  federal  government - 
-to  establish  mechanisms  to  "create  a  free  and  open 
atmosphere  that  allows  and  encourages  enployees  to  report 
violations  of  its  code  [of  ethics]  without  fear  of 
retribution  for  such  reporting."  The  Defense  Industry 
Initiatives  themselves  were  a  by  product  of  a  white  paper 
report  to  the  President  entitled,  "Conduct  and 
Accountcibility,  "  presented  by  the  President's  Blue  Ribbon 
Commission  on  Defense  Management  in  June  1986.  Since  the  ADRA 
was  designed  to  help  facilitate  the  resolution  of  disputes 
involving  government  agencies,  it  appears  to  me  that  the 
desire  to  promote  alternative  dispute  resolution  has  come 
full  circle,  and  governmental  agencies  should  receive  the 
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Scune  protection  of  confidentiality  which  is  so  central  in  the 
private  sector. 

When  the  Administrative  Dispute  Resolution  Act  was  first 
enacted,  the  relationship  between  the  confidentiality 
provisions  of  the  act  (what  is  now  codified  as  5  U.S.C.  §574) 
and  the  provisions  of  Freedom  of  Information  Act  arose  too 
late  in  the  process  to  be  addressed  thoroughly  in  that 
legislation.   As  a  result,  a  floor  amendment  (what  is  now 
codified  as  5  U.S.C.  §574  (j))  was  added  that  specifically 
provided  that  the  confidentiality  provisions  of  the  ADRA  were 
not  to  be  considered  a  statute  specifically  exempting 
disclosure  under  the  Freedom  of  Information  Act.   The  effect 
of  this  last  minute  addition  to  the  ADRA  was  extensively 
examined  by  Mark  Grunewald  in  a  report  adopted  by  the 
Administrative  Conference  of  the  United  States  on  June  15, 
1995.   Among  his  findings  were  the  fact  that,  as  previously 
drafted,  the  confidentiality  provisions  of  the  ADRA  were 
"  trumped ''  by  the  disclosure  requirements  of  the  Freedom  of 
Information  Act  and  that  this  result  hampered  both  the 
utilization  and  effectiveness  of  the  ADRA.   Consequently,  his 
report  recommended  amending  5  U.S.C.  §574  to  provide  that  the 
section  is  a  statute  specifically  exempting  records  from 
disclosure  under  Exception  3  of  the  Freedom  of  Information 
Act.   I  agree  with  and  endorse  this  recommendation.   This  is 
what  S.  1224,  in  fact,  does. 
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Increasing  the  confidentiality  provisions  in  the  ADRA 
also  helps  place  governmental  alternative  dispute  resolution 
procedures  on  the  same  confidentiality  footing  as  that 
afforded  by  the  courts  to  ombuds  in  the  private  sector.   In 
the  past,  ombuds  have  relied  on  a  number  of  legal  theories  in 
their  efforts  to  preserve  and  protect  communications, 
including  the  common  law  privilege  of  confidential 
communications,  state  statutes,  and  state  constitutions.   In 
several  recent  court  cases,  the  federal  courts  have  used  a 
traditional  legal  analysis  under  Federal  Rule  of  Evidence  501 
to  recognize  a  common  law  privilege  for  ombudsmen.   Factors 
considered  by  the  courts  in  their  efforts  to  determine 
whether  to  recognize  such  a  privilege  include:  (1)  the 
communication  must  be  one  made  in  the  belief  that  it  will  not 
be  disclosed;  (2)  confidentiality  must  be  essential  to  the 
maintenance  of  the  relationship  between  the  parties;  (3)  the 
relationship  should  be  one  that  society  considers  worthy  of 
being  fostered;  and  (4)  the  injury  to  the  relationship 
incurred  by  disclosure  must  be  greater  than  the  benefit 
gained  in  the  correct  disposal  of  litigation.   See  In  Re  Doe. 
711  F2d  1187,  1193  (2d  Cir  1983) . 

One  of  the  first  cases  to  address  this  issue  was  one 
involving  my  company.  United  Technologies  Corporation.   In 
it,  our  Office  of  the  Ombudsman  moved  for  a  protective  order 
to  prevent  an  ombudsman  from  my  office  from  being  compelled 
to  testify  at  a  deposition  on  confidential  communications 
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with  a  former  employee  who  was  suing  the  company.   Based  on 
the  way  in  which  the  program  was  established,  the  important 
public  purpose  served  by  it,  and  the  availability  of  other 
nonconfidential  lines  of  communication  available  to  the 
employee,  the  court  recognized  the  claim  of  an  ombudsman 
privilege  we  asserted  and  granted  the  motion  for  a  protective 
order.   This  case,  and  others  following  it  such  as  the 
opinion  in  Kientzy  v.  McDonnell  Douglas  Corporation.  133  FRD 
570  (E.D.  Mo.  1991)  (a  copy  of  which  is  attached)  have  given 
support  for  the  recognition  of  this  important  privilege. 

As  with  any  public  issue,  there  is  a  need  to  achieve 
balance  among  competing  interests  on  the  issue  of 
confidentiality  of  governmental  alternative  dispute 
resolution  procedures.   I  believe  that  this  balance  has  been 
struck  in  the  proposed  amendment  to  the  ADRA.   Underlying 
information  or  documents  will  still  be  sxibject  to  disclosure 
to  the  same  extent  they  are  apart  for  the  ADRA  procedures . 
Promoting  more  and  faster  dispute  resolution  is  in  the  public 
interest,  and  the  public  is  not  placed  at  risk  by  permitting 
party  submissions  or  other  documents  related  to  the  dispute 
resolution  process  to  remain  confidential.   We  have  seen  the 
benefits  of  such  confidentiality  from  our  experience,  and  we 
urge  their  incorporation  in  the  ADRA. 
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On  behalf  of  The  Ombudsman  Association,  I  welcome  the 
opportunity  to  provide  further  information  or  to  answer  any 
questions  of  this  committee. 


14631  lY.DOC 
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UNITED  STATES 
NUCLEAR  REGULATORY  COMMISSION 

WASHINGTON,  DC.  20556-0001 


Noventier  9,  1995 


The  Honorable  William  S.  Cohen,  Chairman 
Subcommittee  on  Oversight  of  Government  Management 

and  the  District  of  Columbia 
United  States  Senate 
Washington,  D.C.  20510-6250 

Dear  Mr.  Chairman: 

Thank  you  for  the  opportunity  to  comment  on  S.  1224,  a  bill  to  reauthorize  the 
Administrative  Dispute  Resolution  Act.  The  Commission  endorses  the 
reauthorization  of  the  Act.  In  particular,  we  endorse  the  provisions  in 
Section  7  of  the  bill  which  will  make  it  easier  for  agencies  to  acquire 
neutrals,  including  non-profit  organizations,  for  dispute  resolution 
activities.  Often,  time  is  of  the  essence  in  designing  and  implementing 
dispute  resolution  activities,  and  the  existing  contractual  procedures  can 
pose  substantial  and  unnecessary  obstacles  to  either  the  timely  procurement  of 
neutral  assistance  or  to  the  procurement  of  a  particular  type  of  neutral 
expertise. 

One  thing  that  the  Committee  might  want  to  consider  during  any  hearings  is 
that  the  requirements  of  the  Federal  Advisory  Committee  Act  (FACA),  including 
the  framework  for  implementation  of  FACA  that  may  be  established  through  the 
Executive  Branch,  continue  to  present  unnecessary  issues  for  agencies  to 
ponder  when  considering  whether  to  use  consensus-building  and  consultative 
approaches  to  rulemaking  and  other  regulatory  activities.  The  necessity  and 
feasibility  of  chartering  an  advisory  committee  under  FACA  should  not  be  an 
issue  that  controls  an  agency's  decision  to  conduct  consensus-based  or 
consultative  activities.  The  very   purpose  of  FACA  was  to  promote  open, 
inclusive,  and  documented  decision-making  by  Federal  agencies.  The  use  of  ADR 
techniques  such  as  negotiated  rulemaking  or  policy  dialogues  are  wholly 
consistent  with  these  objectives.  However,  rigid  application  of  the  FACA 
chartering  requirements  has  posed  substantial  questions  for  Federal  agencies 
who  are  interested  in  undertaking  consensus-building  or  consultative  efforts 
A  portion  of  this  problem  was  successfully  addressed  by  the  Congress  in 
Section  204(b)  of  the  Unfunded  Mandates  Reform  Act  of  1995,  which  exempted 
intergovernmental  consultations  from  FACA.  We  believe  that  similar  relief 
should  be  provided  for  agency  efforts  to  establish  a  consensus-based  or 
consultative  dialogue  with  a  wider  range  of  affected  interests. 

You  also  requested  comments  on  the  future  implementation  of  the  Administrative 
Dispute  Resolution  Act  in  light  of  the  closure  of  the  Administrative 
Conference  of  the  United  States  (ACUS).  ACUS  played  a  valuable  role  in 
providing  assistance  to  Federal  agencies  in  the  area  of  dispute  resolution. 
This  has  included  assistance  in  the  design  of  dispute  resolution  systems 
developing  cooperative  information  sharing  programs  across  the  government, 
conducting  research  on  dispute  resolution  issues,  maintaining  a  roster  of 
neutrals  so  that  agencies  did  not  need  to  duplicate  this  effort,  identifying 
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expert  trainers  that  agencies  could  use  to  develop  their  own  training 
programs,  producing  significant  written  resources  such  as  the  ADR  Sourcebook, 
and  providing  needed  inter-agency  coordination.  These  will  continue  to  need 
attention  if  agencies  are  to  develop  and  maintain  quality  dispute  resolution 
programs  in  a  time  of  reduced  budgets  when  resources  for  such  activities  are 
difficult  to  justify  on  an  agency-by-agency  basis.  While  the  closure  of  ACUS 
creates  a  need  for  some  other  agency  or  department  to  perform  the  coordinating 
mechanism,  we  emphasize  the  need  to  ensure  that  whoever  is  designated  is  in  a 
position  to  involve  the  independent  agencies  without  interfering  with  their 
independence. 

I  hope  these  comments  on  S.  1224,  as  well  as  the  enclosed  summary  of  the  NRC 
utilization  of  alternative  dispute  resolution  techniques,  will  be  helpful  to 
you  and  the  members  of  the  Subcommittee  in  considering  the  proposed 
reauthorization  of  the  Administrative  Dispute  Resolution  Act. 


Sincerely, 


^-^-~' 


Shirley  Ann  Jackson 


Enclosure: 
As  stated 
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Summary  of  NRC  Uses  of  Alternative  Dispute  Resolution 

The  NRC  has  designated  a  dispute  resolution  specialist,  surveyed  disputes  in 
connection  with  NRC  programs,  and  published  in  the  Federal  Register  a  policy 
statement  on  the  use  of  ADR  techniques  to  resolve  such  disputes  on  August  14, 
1992,  (57  FR  36678).  Approximately  75  NRC  personnel  have  received  ADR 
training  -  some  in  interest-based  negotiation,  some  in  mediation,  and  some  in 
both.  The  NRC  Labor-Management  Partnership  Committee  that  was  established 
pursuant  to  Executive  Order  12871  recently  has  decided  that  facilitator 
training  also  should  be  provided  to  some  agency  personnel  and  that  an  ADR 
process,  which  includes  use  of  mediation-arbitration  in  lieu  of  the 
traditional  bargaining  process,  should  be  available  for  use  at  the  election  of 
the  parties  in  NRC  labor-management  disputes.  The  Director  of  our  Office  of 
Administration  was  a  signer  of  the  ADR  pledge  regarding  contract  disputes  in 
May  1994,  and  NRC  contract  personnel  have  been  made  aware  that  ADR  should  be 
considered  before  more  formal  legal  procedures  are  invoked.  The  Commission 
strongly  favors  settlement  in  NRC  adjudicatory  proceedings.  NRC 
Administrative  Judges,  where  appropriate,  now  inform  parties  in  NRC 
proceedings  of  the  availability  of  a  settlement  judge  upon  request  of  the 
parties. 

In  addition  to  the  above  activities,  the  NRC  has  initiated  several  ADR  efforts 
in  the  rulemaking  and  policy  area  where  the  ADR  Act  authorizes  a  broader 
variety  of  activities  than  are  specifically  contemplated  by  the  Negotiated 
Rulemaking  Act  of  1990.  For  example,  the  NRC  initiated  a  negotiated 
rulemaking  in  August  1987  to  develop  recommendations  on  revising  the 
Commission's  regulations  for  the  adjudicatory  proceeding  on  the  Department  of 
Energy's  license  application  to  dispose  of  high-level  radioactive  waste  (HLW) 
at  a  geologic  repository.  The  primary  focus  of  the  negotiating  committee  was 
on  the  procedures  to  govern  the  use  of  an  electronic  information  management 
system,  known  as  the  Licensing  Support  System,  in  the  proceeding.  The 
Commission  believed  that  the  issues  related  to  this  rulemaking  were  of  such  a 
novel  and  complex  nature  that  the  proposed  rule  could  most  effectively  be 
developed  through  a  negotiated  rulemaking.  The  negotiating  committee  was 
composed  of  representatives  of  state  governments  who  might  be  affected  by  the 
siting  and  development  of  a  HLW  repository,  local  governments.  Native  American 
interests,  the  Department  of  Energy,  environmental  groups,  and  a  coalition  of 
industry  groups.  The  negotiating  committee  was  convened  and  facilitated  by 
the  Conservation  Foundation. 

This  experience  demonstrated  the  value  of  using  consensus  techniques  in  the 
policy  development  arena,  but  it  was  apparent  that  there  was  a  relatively 
small  number  of  rulemakings  where  the  full  negotiated  rulemaking  process  was 
appropriate.  Consequently,  in  addition  to  negotiated  rulemaking,  the 
Commission  has  also  initiated  a  similar  process  termed  an  "enhanced  partici- 
patory rulemaking."  The  objective  of  an  enhanced  participatory  rulemaking  is 
to  provide  representatives  of  affected  interests,  including  the  agency,  with 
an  early  opportunity  to  discuss  actively  the  rulemaking  issues,  as  opposed  to 
the  objective  of  attempting  to  reach  a  consensus  on  how  those  issues  should  be 
addressed,  as  is  the  case  with  a  negotiated  rulemaking.  An  enhanced 
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participatory  rulemaking  allows  the  agency  to  convene  a  dialogue  among  the 
interests  affected  by  the  rulemaking  in  order  to  exchange  information  on 
viewpoints  and  concerns,  to  ensure  that  all  important  issues  have  been 
identified,  to  reveal  any  gaps  in  the  requisite  data,  to  identify  potential 
implementation  problems,  and  to  identify  major  areas  of  agreement  and 
disagreement. 

The  Commission  initiated  an  enhanced  participatory  rulemaking  in  January  1993 
for  the  development  of  the  radiological  criteria  for  the  cleanup  of  NRC- 
licensed  facilities  and  sites.  The  enhanced  participatory  process  in  this 
case  involved  a  series  of  seven  two-day  regional  workshops  which  concluded  in 
Washington,  D.C.,  on  May  3,  1993.  The  workshops  involved  invited  participants 
representing  a  broad  range  of  affected  interests  -  State  and  local  government. 
Native  Americans,  Federal  agencies,  industry,  and  citizen  and  environmental 
groups,  including  environmental  justice  representatives,  labor  unions,  and 
professional  societies.  The  Keystone  Center,  from  Keystone,  Colorado, 
convened  and  facilitated  the  workshops.  The  workshop  discussions  were  used  as 
a  basis  for  the  development  of  a  proposed  rule  which  was  published  for  public 
comment  in  the  Federal  Register  on  August  22,  1994  (59  FR  43200). 

Finally,  the  Commission  is  undertaking  a  project  of  an  entirely  novel  kind, 
designed  to  use  state-of-the-art  computer  technology  to  maximize  communication 
between  the  NRC  and  the  public  on  an  important  nuclear  power  plant  safety 
issue,  fire  protection.  This  project,  called  RuleNet,  is  intended  not  only  to 
provide  the  NRC  and  the  public  with  valuable  information,  but  also  to  test  the 
usefulness  of  computer-based  communications  as  a  consensus-building  tool  in 
the  rulemaking  process.  RuleNet  represents  a  step  toward  melding  the  concept 
of  enhanced  participatory  rulemaking  and  the  use  of  electronic  bulletin 
boards:  early  public  comment  and  interaction,  as  in  the  enhanced  participatory 
rulemaking,  together  with  communications  technology,  developed  specially  for 
this  purpose,  to  permit  participants  to  deal  with  one  another  and  with  the  NRC 
by  computer.  The  concept  underlying  RuleNet  is  that  computer-based 
communications  technology  makes  it  possible  for  participants  in  an  NRC 
proceeding  to  communicate  both  with  the  NRC  and  among  themselves,  with  a  view 
toward  defining  issues,  eliminating  misunderstanding,  and  finding  areas  of 
common  ground. 


163 


U.S.  Small  Business  Administration 

'''■'V/y■?V^^'  Wa»hiN0TON,  O.C.  204I6 

OFTICK  OP  THC  ADMINISTRATON 
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Honorabl*  William  S.  Cohen 

Chairman 

Committee  on  Governmental  Affairs 

Suboonmittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Washington,  O.C.   20510 

Honorable  carl  Levin 
United  States  senate 
Washington,  D.C.  20510 

Dear  Mr.  Chairman  and  Senator  Levin: 

This  is  in  response  to  the  October  26,  ld95,  request  from  you 
and  senator  Levin  for  the  views  of  the  Snail  Business 
Administration  (SBA)  concerning  the  following  billt 

S.  1224  -  the  Administrative  Dispute  Resolution  Act  of  1995. 

The  SBA  supports  reauthorization  of  the  Administrative  Dispute 
Resolution  Act.  The  Agency  views  alternative  dispute  resolution 
(ADR)  procedures  as  very  useful  in  its  efforts  to  resolve  disputes 
in  an  expeditious  and  cost-effective  way. 

The  SBA  uses  ADR  methods  in  Its  loan  and  procurement  programs. 
For  example,  attorneys  representing  the  SBA  and  those  representing 
a  major  accounting  firm  currently  are  using  an  arbitration 
procedure  to  rasolve  the  Agency's  $27  million  claim,  thereby 
avoiding  the  time  and  expense  of  litigation.  In  addition,  the 
Agency  is  considering  adopting  ADR  procedures  for  resolving  Equal 
Employment  Opportunity  complaints  in  their  early  stages. 

xn  view  of  the  closure  of  the  Administrative  Conference  of  the 
United  States  (ACUS) ,  the  SBA  suggests  that  some  of  the 
Administrative  Conference's  reBponslbilities  under  the  Act  be 
transferred  to  the  Federal  Mediation  and  Conciliation  Service. 

With  respect  to  the  section-by-sectlon  analysis  of  8.  1324, 
the  SBA  supports  clarifying  the  definition  of  adr,  as  set  forth  in 
Section  2.  However,  the  SBA  has  strongly  endorsed  using  settlement 
negotiations  in  the  resolution  of  problem  loans  and  believes  that 
the  method  should  be  encouraged  as  a  way  of  resolving  disputes. 
Eliminating  "settlement  negotiations"  from  the  definition  of  ADR 
without  explanation  could  unintentionally  discourage  greater  use  of 
this  important  techniQpie. 
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Honorabl*  Hilllun  Cohan  Pag*  2 

Th«  SBA  supports  Section  3,  which  expands  th«  protsotion  o£ 
confldsntiality  in  th*  ADR  process.  This  will  make  AOR  more 
attractive  to  private  parties  engaged  in  disputes  with  the 
government . 

With  respect  to  Section  7,  the  analysis  implies  that  S.  1224 
makes  changes  to  allow  for  sole-source  contracts  for  the  services 
of  neutrals,  and  states  that  these  contracts  would  toe  exempt  from 
the  Small  Business  Act. 

The  SBA  objects  to  both  the  exemption  from  the  Small  Business 
Act  for  these  services  and  any  exemption  from  the  existing 
competition  requirements.  These  services  should  be  procured  within 
the  existing  procurement  laws  and  regulations.  If  there  is  a 
reasoneible  expectation  of  receiving  two  responsible  offers  from 
small  business  concerns,  the  requirement  should  be  set^aside.  If 
not,  the  requirement  should  be  procured  through  the  use  of  full  and 
open  competition. 

TO  clarify  one  point,  the  analysis  implies  that  contracts  for 
services  of  neutrals  in  dispute  resolution  must  be  reserved  for 
small  business  as  a  result  of  the  Federal  Accpiisition  Streamlining 
Act  of  1994  (FASA) .  Technically,  that  is  not  correct.  The  FASA 
did  expand  small  business  contracting  opportunities  by  reserving 
purchases  of  less  than  $100,000  for  small  business.  The  previous 
limit  had  been  $25,000.  However,  the  "rule  of  two,"  which  requires 
that  all  contracts  be  set-aside  for  small  business  if  there  is  a 
reasonable  expectation  of  receiving  at  least  two  responsible  small 
business  offers  at  reasonable  prices,  was  in  the  Federal 
Acquisition  Regulation  prior  to  FASA  and  continues  in  effect  for 
the  small  business  set-aside  program. 

The  analysis  further  states  that  FASA  excluded  non-profit 
organizations  from  participating  because  they  are  not  classified  as 
small  business  concerns.  Non-profit  organizations  do  not  fall 
within  the  SBA's  long-standing  definition  of  a  small  business 
concern,  and  are  therefore  not  eligible  to  participate  in  small 
business  set-asides.  The  FASA  made  no  change  affecting  non-profit 
organizations. 

Finally,  Section  4  should  be  changed  to  reflect  the  closure  of 
the  ACUS  and  the  substitution  of  another  agency. 

Thank  you  for  the  opportunity  to  present  the  SBA's  views  on 
the  legislation.  Pleas*  do  not  hesitate  to  contact  me  if  you  have 
any  questions. 
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The  Office  of  Managenent  and  Budget  has  advised  that  there  is 
no  objection  to  the  eubmiBSlon  of  this  report  from  the  viewpoint  of 
the  AdBinistration'e  program. 

sincerely, 


Philip  Lader 
Adalnistrator 
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U.  S.  Department  of  Housing  and  Urban  Development 

Washington.  O  C  20410-8000 


NOV  I  3  1995 


Honorable  William  S.  Cohen 

Chaiiman,  Subcommittee  on  Oversight  of 

Government  Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  DC  20510-6250 

Dear  Mr.  Chairman: 

On  behalf  of  Secretary  Clsneros,  thank  you  for  your  letter 
of  October  26,  1995,  regarding  S.  1224,  a  bill  to  reauthorize  the 
Administrative  Dispute  Resolution  Act.   The  Department 
appreciates  the  opportunity  to  review  this  bill  and  to  provide 
you  with  some  examples  of  the  ways  in  which  HUD  uses  alternative 
dispute  resolution  (ADR) . 

In  the  face  of  the  overwhelming  demands  being  made  today  on 
the  Federal  administrative  and  judicial  system,  HUD  is  committed 
to  the  fullest  utilization  of  ADR  techniques  to  resolve  disputes 
quickly  and  satisfactorily.   HUD  firmly  believes  that,  by 
offering  as  many  options  as  possible  to  tailor  dispute  resolution 
processes  to  the  circumstances  of  the  individual  dispute,  HUD  has 
and  will  continue  to  save  itself  and  private  disputants  staff 
time  and  disruption,  legal  expenses,  and  out-of-pocket  costs. 
More  Important,  HUD  has  and  will  continue  to  achieve  results  that 
meet  the  parties '  real  needs  far  better  in  many  instances  than 
traditional  litigation. 

Accordingly,  the  Department  strongly  supports 
reauthorization  of  the  Alternative  Dispute  Resolution  Act. 
Ho«rever,  the  Department  has  no  specific  comments  with  respect  to 
S.  1224. 

In  addition,  the  National  Performance  Review's  report  "From 
Red  Tape  to  Results:  Creating  a  Government  that  Works  Better  and 
Costs  Less,"  recommends  that  agencies  expand  their  use  of  ADR 
techniques.   As  the  following  examples  of  our  efforts  indicate, 
HUD  has  made  great  progress  towards  this  goal. 

SURVEY  OF  HDD'S  ADR  NEEDS 

In  1991,  HUD  preliminarily  surveyed  the  entire  agency  to 
determine  where  ADR  could  best  be  utilized.   The  areas  selected 
were:  (1)  fair  housing;  (2)  contract  disputes;  (3)  equal 
employment  opportunity;  and  (4)  labor  relations. 
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FAIR  HODSING 

With  respect  to  fair  housing,  both  conciliation  and 
settlement  have  been  used.   Specifically,  fair  housing  complaints 
are  filed  with  the  Office  of  Fair  Housing  and  Equal  Opportunity. 
From  the  time  of  filing  to  the  time  of  the  issuance  of  a 
reasonable  cause  determination,  conciliation  can  be  utilized. 
Within  the  past  few  years,  fair  housing  investigators  have 
received  conciliation  training  from  the  Federal  Mediation  and 
Conciliation  Service. 

A  second  ADR  method  employed  in  the  fair  housing  area  has 
been  the  use  of  the  settlement  judge  process.   After  reasonable 
cause  determinations  have  been  issued  with  respect  to  fair 
housing  complaints,  the  parties  can  elect  to  have  the  cases 
adjudicated  before  a  HUD  Administrative  Law  Judge  (ALJ)  or  in 
Federal  District  Court.   If  they  decide  to  try  their  cases  before 
an  ALJ,  either  party  or  the  ALJ  on  his  or  her  own  motion  may 
request  that  the  Chief  ALJ  refer  the  case  to  a  settlement  judge. 
The  settlement  judge  is  another  ALJ  who  will  not  preside  over  the 
hearing  if  settlement  fails .   The  settlement  judge  is  a  skilled 
mediator.   All  deliberations  are  confidential  and  cannot  be 
admitted  into  evidence.   Approximately  25%  of  the  cases  that 
remain  in  the  administrative  adjudicatory  process  are  referred  to 
settlement  judges,  and  of  those  cases,  more  than  80%  are 
successfully  settled. 

COHTRACT  DISPUTES 

The  Contract  Disputes  Act  of  1978  states  that  boards  of 
contract  appeals  "shall  provide  to  the  fullest  extent 
practicable,  informal,  expeditious,  and  inexpensive  resolution  of 
disputes."   To  that  end,  since  about  1989,  the  HUD  Board  of 
Contract  J^peals,  upon  docketing  a  contract  dispute  case,  has 
given  all  parties  an  opportunity  to  submit  the  case  jointly  to 
alternative  dispute  resolution  by  means  of  a  notice.   To  date, 
although  there  have  been  many  settlements,  only  one  contractor  in 
a  contract  appeal  docketed  before  the  Board  has  requested  the 
opportunity  to  utilize  the  ADR  methods  encouraged  by  the  HUD 
Board.   That  case  is  pending.   On  three  occasions,  Boeurd  judges 
have  acted  as  settlement  judges  in  cases  involving  a  proposed 
debarment;  two  of  these  cases  were  successfully  concluded  through 
settlement.   The  Board's  judges  have  experience  as  settlement 
judges  and  arbitrators.   Two  of  the  Board's  three  administrative 
judges  have  received  mediation  training. 

Also,  HUD  is  a  signatory  to  the  Office  of  Federal 
Procurement  Policy's  Alternative  Dispute  Resolution  Pledge.   The 
Department  uses  ADR  in  connection  with  disputes  that  arise  under 
the  Contract  Disputes  Act  and  as  implemented  by  the  Federal 
Acquisition  Regulation.   HUD  is  in  the  process  of  making  Hzutidbook 
revisions  that  provide  instructions  to  contracting  staff  on  the 
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nature  and  availability  of  the  ADR  procedures.   Once  the  Handbook 
is  issued,  training  on  ADR  techniques  will  be  provided  to 
appropriate  staff.   Meanwhile,  HUD  is  working  with  contracting 
officers  on  an  ad  hoc  basis  to  apply  ADR  techniques  to  specific 
cases .   He  also  hope  to  expand  the  use  of  ADR  procedures  in 
reviews  of  bid  protests  in  the  near  future,  including  through 
HUD'S  implementation  of  Executive  Order  12979  (October  25,  1995) 
which  requires  agencies  to  develop  administrative  procedures  for 
the  resolution  of  bid  protests . 

EQUAL  EMPLOYMENT  OPPORTDNITT 

The  Department's  assessment  of  the  current  Equal  Employment 
Opportunity  (EEO)  complaint  system  is  that  it  takes  too  long  to 
process  EEO  disputes,  primarily  because  complaints  usually  go 
through  the  entire  process  from  informal  counseling  through 
hearing  to  Final  Agency  Decision  to  appeal  at  the  Equal 
Employment  Opportunity  Commission.   This  is  time  consuming,  and 
costly  in  terms  of  morale,  productivity,  and  dollars  spent.  In 
many  instances,  because  of  the  nature  of  the  complaint  system, 
the  underlying  dispute  between  management  and  the  employee  is 
never  resolved. 

To  make  the  process  more  effective,  the  Department  has  asked 
the  Federal  Mediation  and  Conciliation  Service  to  study  the  EEO 
complaint  process  in  the  Department  to  determine  how  best  to 
design  a  more  efficient  resolution  approach,  consistent  with  the 
EEO  regulations.   The  Service  will  make  recommendations  to  make 
HUD'S  system  more  effective. 

Also,  HUD  has  entered  into  an  interagency  agreement  with  the 
Department  of  Agriculture  (USDA)  concerning  the  resolution  of  EEO 
complaints  through  a  pilot  program.   Under  this  program,  HUD 
provides  the  USDA's  Dispute  Resolution  Board  with  selected, 
unresolved  Title  VII  discrimination  complaints  from  Headquarters 
and  the  Washington,  D.C.  Field  Office.   HUD  notifies  all  the 
individuals  involved,  including  the  Union,  and  the  process  is 
entirely  voluntary.   The  HUD  leibor /management  Agreement  and 
Management  Directives  require  that  an  individual  make  an  election 
regarding  whether  to  use  the  EEO  process  or  the  grievance 
process.   HUD  designates  a  Resolving  Official,  i.e.,  a  management 
official  who  has  authority  to  approve/agree  to  the  relief  being 
sought,  up  to  full  relief,  if  it  appears  appropriate. 

USDA  provides  the  three-person  Dispute  Resolution  Board  to 
conduct  settlement  conferences.   Using  alternative  dispute 
resolution  strategies,  the  Board  has  and  will  continue  to  attempt 
to  reach  voluntary  settlement  in  six  pilot  cases  without  the 
necessity  of  carrying  them  to  a  Final  Agency  Decision.   USDA 
provides  HUD  with  all  written  reports  of  its  efforts  and  results. 
The  pilot  ADR  agreement  has  and  will  continue  to  provide  HX}D  with 
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information  to  assist  it  in  designing  the  prototype  ADR 
procedures  for  Department -wide  implementation. 

LABOR  REIATIONS 

In  the  labor  relations  area,  HUD  has  negotiated  an  agreement 
with  its  Union,  the  American  Federation  of  Government  Employees, 
AFL-CIO,  for  a  pilot  program  to  resolve  grievance  arbitration 
disputes.   The  process  starts  with  the  Union  and  Management 
jointly  identifying  a  case  pending  arbitration  as  a  potential 
mediation  or  ADR  matter.   The  parties  have  designated  as  their 
standing  mediator  the  HUD  Chief  ALJ.   The  parties  then  notify  the 
Judge  of  their  intent  to  mediate  the  case  and  a  mutually 
convenient  date  is  selected  for  a  mediation  or  other  method  of 
ADR,  e.g.,  an  early  evaluation  of  the  likely  outcome  of  the  case 
if  it  proceeds  to  arbitration.   They  then  provide  the  ALJ  with  a 
short  factual  background  memo  and  a  general  description  of  the 
issues . 

Again,  on  behalf  of  Secretary  Cisneros,  thank  you  for  the 
opportunity  to  review  this  bill  and  to  provide  you  with  some 
examples  of  the  ways  in  which  HUD  uses  alternative  dispute 
resolution.   As  you  can  see,  the  Department  is  committed  to  the 
fullest  utilization  of  ADR  techniques  to  resolve  disputes  quickly 
and  satisfactorily.   The  Department  is  sending  a  similar  letter 
to  Senator  Levin. 

Sincerely, 


-Ib-U^ 


John  C.  Biechman 

Acting  Assistant  Secretary 


/^\/\ 


^/ 
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GENERAL  COUNSEL  OF  THE 

UNITED  STATES  DEPARTMENT  OF  COMMERCE 

Washington    0  C    20230 


NOV  2  2  1995 
The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight 

of  Government,  Management  and  the 

District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D.C.   20510-6250 

Dear  Chairman  Cohen: 

This  responds  to  your  request  for  information  on  Department  of  Commerce  use  of 
alternative  dispute  resolution  (ADR)  techniques  and  for  our  views  on  S.  1224,  the 
Administrative  Dispute  Resolution  Act  of  1995. 

Our  department  has  enthusiastically  implemented  the  Alternative  Dispute  Resolution 
Act  of  1990,  and  in  the  few  weeks  since  the  Act  expired  we  have  already  feh  the  absence  of 
its  confidentiality  provisions,  which  were  very  helpful  in  making  ADR  attractive  to  disputing 
parties.   We  therefore  strongly  support  enactment  of  legislation  along  the  lines  of  S.  1224, 
which  would  reinstate  an  explicit  statutory  authorization  for  federal  agency  use  of  ADR  and 
also  reaffirm  and  bolster  the  confidentiality  provisions  of  the  1990  Act. 

The  Commerce  Dq)aitment  has  provided  ADR  training,  especially  in  mediation,  to 
many  of  our  attorneys  and  other  professionals  working  in  relevant  areas.    We  use  mediation 
to  resolve  EEO  and  other  employment-related  complaints,  and  we  generally  seek  to  include 
partnering  agreements  in  agency  contracts.    Under  these  non-binding  clauses,  the  agency  and 
the  contractor(s)  indicate  their  intent  to  handle  all  disputes  using  ADR  and  to  exhaust  such 
methods  before  initiating  litigation.   Partnering  agreements  have  been  included  in  major 
NIST  and  NOAA  construction  contracts. 

The  Alaska  Region  of  NOAA's  National  Marine  Fisheries  Service  has  instituted  the 
use  of  ADR  to  resolve  multi-party  appeals  of  agency  decisions  concerning  awards  of  fishing 
rights  (quota  shares)  under  its  Individual  Fishing  Quota  Program  for  halibut  and  sablefish. 
ADR  under  that  Program  involves  parties  to  disputes  over  entitlement  to  quota  shares  based 
on  past  fish  landings  made  from  a  particular  vessel.   The  parties  are  encouraged  to  use  either 
an  "early  neutral  evaluation"  or  "settlement  judge"  type  of  procedure  employing  an  Appeals 
Officer  other  than  the  one  assigned  to  hear  their  particular  appeal,  or  to  use  the  services  of 
private-sector  mediators.   Successful  early  settlement  of  these  appeals  not  only  fixes  long- 
term  fishing  rights,  but  often  expedites  the  return  to  woric  of  fishermen  idled  pending  the 
outcome  of  their  appeals. 

I  would  emphasize  the  importance  of  speedy  enactment  of  legislation  containing  the 
major  provisions  of  S.  1224,  as  agency  programs  are  distinctly  hampered  by  the  current  lack 
of  statutory  protections  to  ensure  the  confidentiality  of  information  exchanged  in  the  course 
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of  ADR.   We  defer  to  the  Small  Business  Administration  concerning  procurement  of  sendees 
provisions,  and  to  the  Office  of  Management  and  Budget  as  to  revisions  needed  in  light  of 
the  termination  of  the  Administrative  Conference  of  the  United  States. 

The  Office  of  Management  and  Budget  indicates  that  there  is  no  objection  to  the 
submission  of  this  report  from  the  standpoint  of  the  Administration's  program. 


Sincerely, 


Identical  letter  sent  to: 

The  Honorable  Carl  Levin 
Ranking  Minority  Member 
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U.S.  EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
Washington,  DC  20507 

November  13,  1995 


Office  of 
the  Chainnan 


The  Honorable  William  S.  Cohen 

Chairman 

The  Honorable  Carl  Levin 

Ranking  Minority  Member 

Sucommittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Chairman  Cohen  and  Senator  Levin: 

This  is  in  response  to  your  October  26,  1995,  request  for  the  Equal  Employment 
Opportunity  Commission's  views  on  S.  1224,  the  Administrative  Dispute  Resolution  Act  of 
1995.    This  legislation  would  reauthorize  the  Administrative  Dispute  Resolution  Act  of  1990 
(ADRA),  which  expired  by  its  own  terms  on  October  1,  1995. 

The  Equal  Employment  Opportunity  Commission  (EEOC)  has  been  a  strong  supporter 
of  ADRA,  which  encourages  agencies  to  utilize  alternative  means  of  resolving  disputes 
(commonly  known  as  ADR)  in  lieu  of  formal  adjudications  and  litigation.    Indeed,  the 
Commission  recently  adopted  an  Alternative  Dispute  Policy  Statement  (see  enclosure),  which 
formally  acknowledges  the  EEOC's  commitment  to  the  use  of  ADR  in  its  administrative 
process.    Consistent  with  our  new  ADR  policy,  the  Commission  is  in  the  early  stages  of 
implementing  a  mediation-based  ADR  program  that  we  hope  will  become  a  critical  part  of 
our  charge  processing  structure.    The  first  step  in  the  implementation  process  involves  the 
development  of  ADR  program  proposals  that  are  designed  to  suit  the  communities  served. 
The  EEOC  is  committed  to  having  the  first  of  these  programs  operational  during  this  fiscal 
year. 

The  ADRA  is  critical  to  the  success  of  the  EEOC's  ADR  initiative.   The  use  of 
volunteer  mediators  is  a  principal  element  of  the  Commission's  program  and  the  ADRA 
provides  the  only  legal  authority  for  the  use  of  such  volunteers  by  government  agencies. 
Without  this  specific  authorization,  the  EEOC  is  prohibited  by  applicable  law  from  using  an 
extremely  important  and  productive  resource  in  the  enhancement  of  our  ADR  program.    As 
you  know,  many  court-sponsored  ADR  programs  have  utilized  volunteer  mediators  with  great 
success.    Furthermore,  professional  bar  associations  across  the  country  have  enthusiastically 
embraced  ADR  and  are  working  to  develop  a  corps  of  trained  professionals  who  are  willing 
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to  donate  their  services  in  this  area.   In  an  era  of  shrinking  resources,  the  ability  to  use 
volunteers  in  the  EEOC's  mediation  program  could  significantly  enhance  the  effectiveness, 
scope,  and,  indeed,  the  very  viability  of  the  initiative. 

I  strongly  support  the  enactment  of  the  ADRA  because  of  both  the  importance  and 
soundness  of  the  legislation's  underlying  policy,  as  well  as  its  practical  significance  to 
EEOC's  successful  development  of  a  mediation  component  for  its  charge  processing  system. 
I  urge  the  Committee  to  act  expeditiously  in  its  consideration  of  S.  1224  and  encouraging  a 
vote  on  the  floor  of  the  Senate.    The  Office  of  Management  and  Budget  advises  that  there  is 
no  objection  to  the  submission  of  this  report  from  the  standpoint  of  the  Administration's 
program. 


//'  Gilbert  F.  Casellas 
//     Chairman 
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Chairman 
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7/17/95 


1.  SUBJECT:      Equal  Employment  Opportunity  Commission's  Alternative 
Dispute  Resolution  Policy  Statement 

2.  PURPOSE:     This  policy  statement  sets  out  the  Commission's  policy  on 
Alternative  Dispute  Resolution 

3.  EFFECTIVE  DATE,    upon  receipt 

4.  EXPIRATION  DATE.   As  an  exception  to  EEOC  Order  205.001,  Appendix  B, 
Attachment  4,  §  a(5).  this  Notice  will  remain  in  effect  until  rescinded  or 
superseded. 

5.  ORIGINATOR.    Legal  Services,  Office  of  Legal  Counsel 

6.  INSTRUCTIONS.    File  in  Volume  II  of  the  Compliance  Manual. 

7.  SUBJECT  MATTER. 

I.  Introduction 

The  Equal  Employment  Opportunity  Commission  (EEOC)  is  firmly  committed 
to  using  alternative  methods  for  resolving  disputes  in  all  of  its  activities,  where 
appropriate  and  feasible.    Used  properly  in  appropriate  circumstances,  alternative 
dispute  resolution  (ADR)  can  provide  faster,  less  expensive  and  contentious,  and 
more  productive  results  in  eliminating  workplace  discrimination,  as  well  as  in 
Commission  operations. 

The  use  of  ADR  is  fully  consistent  with  EEOC's  mission  as  a  law 
enforcement  agency.    It  is  squarely  based  in  the  statutes  creating  and  enforced  by 
the  Commission  —  Titie  VII  of  the  Civil  Rights  Act  of  1964,  the  Age  Discrimination 
in  Employment  Act,  the  Equal  Pay  Act  and  the  Americans  with  Disabilities  Act. 
The  use  of  ADR  is  also  predicated  on  the  Administrative  Dispute  Resolution  Act 
(ADRA),  pursuant  to  which  this  policy  is  being  adopted.  Executive  Orders  12778 
and  12871,  and  the  National  Performance  Review.   Finally,  the  Commission's 
1995  ADR  Task  Force  Report  rnad.e  a  strong  and  persuasive  case' for  the  use  of 
ADR  programs.  -  -        * 

II.  Core  Principles  Governing  Comrftission  ADR  Programs 

Any  use  of  ADR  under  Commission  auspices  will  be  governed  by  certain 
core  principles.    Above  all,  any  Commission  ADR  program  must  further  the 
agency's  mission.    It  must  also  be  fair,  which  requires  voluntariness,  neutrality, 
confidentiality,  and  enforceability.    Recognition  of  the  differing  circumstances  that 
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obtain  in  the  Commission's  Distnct  Offices  suggests  that  ADR  be  flexible  enough 
to  respond  to  varied  and  changing  priorities  and  caseloads.    In  addition,  any  EEOC 
ADR  programs  must  have  adequate  training  and  evaluation  components. 

A.  Furthering  the  Commission's  Mission 

First  and  foremost,  an  effective  ADR  program  must  further  the  EEOC's  dual 
mission:  vigorously  enforcing  federal  laws  prohibiting  employment  discrimination 
and  resolving  employment  disputes.   ADR  will  complement  current  systems  in 
operation  by  facilitating  early  resolution  of  disputes  where  agreement  is  possible, 
thereby  freeing  up  resources  for  identifying,  investigating,  settling,  conciliating  or 
litigating  other  matters.'    These  improvements  in  our  enforcement  efforts  should, 
in  turn,  enhance  the  Commission's  credibility  as  a  law  enforcement  agency, 
encourage  victims  to  come  forward,  and  make  the  process  of  filing  a  charge  less 
daunting.    However,  as  a  law  enforcement  agency,  the  Commission  will  vigorously 
enforce  the  statutes  over  which  it  has  jurisdiction  and  will  not  hesitate  to  seek 
appropriate  legal  remedies  through  litigation  when  warranted.^ 

B.  Fairness 

Any  ADR  enterprise  developed  and  implemented  by  the  EEOC  must  be  fair 
to  the  participants,  both  in  perception  and  reality.    Fairness  should  be  manifested 
throughout  all  Commission  ADR  proceedings  by  incorporating  each  of  the  core 
principles  identified  in  this  policy  as  well  as  by  providing  as  much  information 
about  the  ADR  proceeding  to  the  parties  as  soon  as  possible.  Fairness  requires  that 
the  Commission  provide  the  opportunity  for  assistance  during  the  proceeding  to 
any  party  who  is  not  represented.    Fairness  also  requires  that  any  Commission- 
sponsored  program  include  the  following  elements: 


'      These  procedures  will  continue  to  be  governed  by  current  standards  except 
as  specifically  discussed  in  this  document. 

^     The  Commission  remains  cognizant  that  there  are  instances  in  which  ADR 
may  not  be  apprgpriate  or  feasible,  such  as  in  cases  in  which  there  is  a  need  to 
establish  policies  or  precedents,  where  resolution  of  a  dispute  would  have  a 
significant  effect  on  non-parties,  where  a  full  public  record  is  important,  where  the 
agency  must  maintain  continuing  jurisdiction  over  a  matter,  or  where  it  would 
otherwise  be  inappropriate. 
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1.  Voluntariness 

ADR  programs  developed  by  the  Commission  will  be  voluntary  for  the 
parties  because  the  unique  importance  of  the  laws  against  employment 
discrimination  requires  that  a  federal  forum  always  be  available  to  an  aggrieved 
individual.    The  Commission  believes  that  parties  must  knowingly,  willingly  and 
voluntarily  enter  into  an  ADR  proceeding.    Likewise,  the  parties  have  the  right  to 
voluntarily  opt  out  of  a  proceeding  at  any  point  prior  to  resolution  for  any  reason, 
including  the  exercise  of  their  right  to  file  a  lawsuit  in  federal  district  court.    In  no 
circumstances  will  a  party  be  coerced  into  accepting  the  other  party's  offer  to 
resolve  a  dispute.    If  the  parties  reach  an  agreement,  the  parties  will  be  allowed  to 
settle  as  long  as  the  proposed  agreement  is  lawful,  enforceable,  and  both  parties 
are  informed  of  their  rights  and  remedies  under  the  applicable  statutes. 

2.  Neutrality 

Commission  ADR  proceedings  will  rely  on  a  neutral  third  party  to 
facilitate  resolution  of  the  dispute.    ADR  proceedings  are  most  successful  where  a 
neutral  or  impartial  third  party,  with  no  vested  interest  in  the  outcome  of  a  dispute, 
allows  the  parties  themselves  to  attempt  to  resolve  their  dispute.    Neutrality  will 
help  maintain  the  integrity  and  effectiveness  of  the  ADR  program. 

The  facilitator's  duty  to  the  parties  is  to  be  neutral,  honest,  and  to  act 
in  good  faith.    Those  who  act  as  neutrals  under  EEOC  auspices  should  possess  a 
thorough  knowledge  of  EEC  law,  and  must  be  trained  in  mediation  theory  and 
techniques.^ 

3.  Confidentiality 

Maintaining  confidentiality  is  an  important  component  of  any 
successful  ADR  program.    Subject  to  the  limited  exceptions  imposed  by  statute  or 
regulation,  confidentiality  in  any  ADR  proceeding  must  be  maintained  by  the 
parties,  EEOC  employees  who  are  involved  in  the  ADR  proceeding,  and  any  outside 
neutral  or  other  ADR  staff.    This  will  enable  parties  to  ADR  proceedings  to  be 
forthcoming  and  candid,  without  fear  that  frank  statements  may  later  be  used 
against  them.    To  accomplish  this  purpose,  the  Commission  will  be  guided  bv  the 
nondisclosure  provisions  of  Title  VII  and  the  confidentiality  provisions  of  ADRA 
which  impose  limitations  on  the  disclosure  of  information.    In  order  to  encourage 


^      The  Commission  will  accept  as  sufficient  such  training  as  is  generally 
recognized  in  the  dispute  resolution  profession. 
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participation  in  a  Commission  sponsored  ADR  program,  the  Commission  will 
include  confidentiality  provisions  in  all  of  its  ADR  programs  or  projects,  and  will 
notify  the  parties  to  the  dispute  of  the  protection  offered  by  confidentiality 
provisions. 

In  order  to  ensure  confidentiality,  those  who  serve  as  neutrals  for  the 
Commission  should  be  precluded  from  performing  any  investigatory  or  enforcement 
function  related  to  charges  with  which  they  may  have  have  been  involved.   The 
dispute  resolution  process  must  be  insulated  from  the  investigative  and  compliance 
process. 

4.  Enforceability 

Any  agreement  reached  during  an  ADR  proceeding  must  be 
enforceable.  An  allegation  that  an  ADR  settlement  agreement  has  been  breached 
should  be  brought  to  the  attention  of  the  EEOC  official  responsible  for  that  program 
function.    The  Commission  wilt  review  and  investigate  the  allegation  and  determine 
whether  it  will  utilize  its  authority  and  resources  to  seek  enforcement  of  the 
agreement. 


C.  Flexibility 

The  ADR  program  must  be  flexible  enough  to  respond  to  the  variety  of 
challenges  the  Commission  and  its  individual  offices  face.   The  Commission 
recognizes  that  there  cannot  be  one  ADR  model  which  will  work  for  all  of  its 
programs  or  all  of  its  offices  within  the  same  program.   Within  the  parameters  set 
by  the  Commission,  Commission  staff  should  be  able  to  adapt  ADR  techniques  to 
fit  specific  program  needs.    Because  offices  operate  in  different  cultures  and 
milieus,  and  because  the  nature  of  the  workload  varies  from  office  to  office. 
Commission  offices  will  need  maximum  flexibility  in  implementing  an  ADR 
program. 


D.  Training  and  Evaluation 

Commission-sponsored  ADR  programs  should  include  training  and 
evaluation  components.   A  successful  ADR  scheme  requires  that  EEOC  provide 
appropriate  training  and  education  on  ADR  to  its  own  employees,  the  public, 
persons  protected  under  the  applicable  laws,  employers  and  neutrals.    In  addition, 
an  evaluation  component  is  essential  to  any  ADR  program  in  order  to  determine 
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whether  the  program  has  achieved  its  goals,  and  how  the  program  might  be 
improved  to  be  more  efficient  and  achieve  better  results. 

III.         CONCLUSION 

Through  this  Policy  Statement,  the  Commission  affirms  its  commitment  to 
the  use  of  ADR  techniques  throughout  its  programs,  where  appropriate  and 
feasible,  including  charge  processing,  litigation,  federal  sector  EEC  complaint 
processing,  internal  EEC  complaint  processing,  labor-management  relations  and 
contract  administration. 


Date: 
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UnitBd  StSteS  omce  ol  the  Direcxor 

Information 
Agency 

Washington.  0  C  20S4? 

USIA 


November  15,  1995 


The  Honorable  Hillizun  S.  Cohen 

Chairman 

Subcommittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 

Dear  Mr.  Chairman: 

This  responds  to  your  recent  letter  concerning  S.  1224,  a  bill  to 
reauthorize  the  Administrative  Dispute  Resolution  Act. 

USIA  has  effectively  used  alternative  meiuis  of  dispute  resolution 
primarily  through  its  Office  of  Contracts.   That  Office  has 
developed  a  standard  provision  for  inclusion  in  solicitations. 
It  informs  offerors  of  the  Agency's  intention  to  offer  partnering 
as  an  administrative  procedure  to  avoid  disputes  under  resultant 
contracts . 

In  utilizing  ADR,  we  have  realized  time  2uid  cost  savings  by 
avoiding  litigation.   At  the  seune  time,  we  sacrificed  little  in 
fairness  and  party  satisfaction.   Whether  S.  1224  is  enacted  or 
not,  we  will  continue  to  use  ADR  based  on  the  successes  we  have 
had. 


Sincerely, 

Joseph  Duffey 
Director 
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GENERAL  COUNSEL  OF  THE  DEPARTMENT  OF  DEFENSE 

1600  DEFENSE  PENTAGON 

WASHINGTON,  DC    20301-16CX3 

2  8  NOV  1995 

Honorable  William  S.  Cohen 

Chairman,  Subcommittee  on  Oversight  of  Government  Management 

and  the  District  of  Columbia 
Committee  on  Government  Affairs 
United  States  Senate 
Washington,  DC   20510-6250 

Dear  Mr.  Chairman: 

This  is  to  express  the  views  of  the  Department  of  Defense  on 
S.  1224,  104th  Congress,  a  bill  "To  amend  subchapter  IV  of 
chapter  5  of  title  5,  United  States  Code,  relating  to  alternative 
means  of  dispute  resolution  in  the  administrative  process,  and 
for  other  purposes." 

This  legislation  would  reenact  the  Administrative  Dispute 
Resolution  Act  (ADRA)  on  a  permanent  basis.  The  Department  of 
Defense  strongly  supports  this  measure. 

Since  the  early  1980s,  the  Department  of  Defense  has  used 
Alternative  Dispute  Resolution  (ADR)  and  related  techniques  to 
resolve  legal  disputes  more  cheaply  and  efficiently  than  would  be 
possible  with  litigation,  and  to  preserve  relationships  between 
conflicting  parties.   During  the  last  five  years,  the  Department 
has  increased  significantly  its  use  of  ADR  and  related 
techniques.   This  increase  is  due,  in  large  part,  to  the 
enactment  of  the  ADRA  of  1990.   Reenactment  of  the  ADRA  is 
extremely  important  to  the  vitality  of  Department's  ADR  programs. 

The  Department  of  Defense  components  have  developed  a  host 
of  ADR  pilot  projects  and  training  progrsims,  all  of  which  have 
produced  substantial  dividends.   The  attached  responses  to  your 
letters  to  the  Secretaries  of  the  Army,  Navy  and  Air  Force 
describe  some  of  the  uses  to  which  those  components  have  put  ADR 
techniques . 

In  the  Department  of  Defense's  view,  the  proposed  amendments 
to  the  ADRA  confidentiality  provisions  in  Section  3  are 
particularly  critical.   ADR  simply  cannot  be  as  effective  as  it 
should  be  if  the  parties  are  concerned  that  disclosures  made  and 
positions  taken  during  the  process  will  not  remain  confidential. 

ADR  is  an  important  tool  in  the  effort  to  reinvent 
government;  reenacting  the  ADRA  would  make  a  clear  statement  that 
the  government  supports  and  encourages  ADR. 
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I  am  enclosing  the  additional  views  of  the  Army,  Navy,  and 
the  Air  Force,  all  of  whom  support  S.  1224. 

The  Office  of  Management  and  Budget  has  advised  that  there 
is  no  objection  to  the  presentation  of  these  comments  from  the 
standpoint  of  the  Administration's  program. 

Sincerely, 


Judith  A.  Miller 


Enclosures : 

1 .  Army  Response 

2 .  Navy  Response 

3 .  Air  Force  Response 


cc : 


The  Honorable  Carl  Levin,  Ranking  Minority  Member 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  GENERAL  COUNSEL 

104  ARMY  PENTAGON 

WASHINGTON  DC  20310-0104 

November  9,  1995 


Honorable  William  S.  Cohen 

Chairman 

Committee  on  Governmental 

Affairs 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  October  26,  1995,  to  Secretary 
West,  inviting  the  Army  to  give  its  views  on  S.  1224,  a  bill  to 
reauthorize  the  Administrative  Disputes  Resolution  Act  on  a 
permanent  basis.   The  Secretary  has  asked  me  as  the  Army's  ADR 
Specialist  to  respond. 

As  you  may  know,  the  Army  has  been  in  the  forefront  of  the 
government's  use  of  ADR  and  is  widely  recognized  as  a  leader  in 
these  efforts.   ADR  is  an  important  part  of  the  Army's  response  to 
the  National  Performance  Review  and  the  Administration's  effort  to 
reinvent  government.   Recently,  Secretary  West  issued  an  Army-wide 
memorandum  encouraging  Army  Commands  and  Agencies  to  increase  the 
use  of  7U3R.   As  part  of  that  effort,  he  has  directed  the  designa- 
tion of  "ADR  Advisors"  in  each  command  and  agency.   His  memorandum 
was  reinforced  by  a  memorandum  from  the  Army  General  Counsel  only  a 
few  weeks  ago.   I  am  enclosing  copies  of  both,  which  you  may  wish 
to  include  in  your  hearing  record. 

As  a  general  matter,  the  Army  supports  the  main  purpose  of 
S.  1224,  which  is  to  reauthorize  the  ADR  Act  on  a  permanent 
basis.   The  official  views  of  the  Department  are  contained  in  the 
report  from  the  Office  of  the  Secretary  of  Defense. 

In  response  to  your  recjuest  for  a  statement  of  the  Army' s 
present  use  of  ADR,  I  have  asked  each  of  the  major  components  to 
give  me  a  current  report.   I  hope  to  be  able  to  provide  you  with 
the  information  you  requested  in  the  near  future. 


/^riPep^  AC-^ 


Lawrence  M.  Baskir 
Principal  Deputy  General  Counsel 


Enclosure 
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SECRETARY    OF    THE    ARMY 

WASHINGTON 

July  25,  1995 

MEMORANDUM  FOR  SEE  DISTRIBUTION 

SUBJECT:   Implementation  of  the  Administrative  Dispute 
Resolution  Act  of  1990 

The  Department  of  the  Army  is  committed  to  the 
Administrative  Dispute  Resolution  Act  of  1990  (ADRA) .   The  ADRA 
encourages  the  use  of  Alternative  Dispute  Resolution  (ADR)  to 
. reduce  the  time  and  costs  of  settling  disputes.   The  Act 
empowers  deciding  officials  to  resolve  issues  more  creatively 
and  expeditiously.   ADR  is  consistent  with  the  principles 
enunciated  in  the  National  Performance  Review  (NPR) ,  and  is  an 
integral  part  of  the  NPR  program. 

The  Army  is  nationally  recognized  as  a  leader  in  the  use 
and  encouragement  of  ADR.   Army  ADR  expertise,  services,  and 
training  are  utilized  throughout  the  government. 

Army  personnel  are  urged  to  use  ADR  procedures  in 
appropriate  cases.   The  goal  is  to  resolve  disputes  at  the 
earliest  stage  feasible,  by  the  fastest  and  least  expensive 
method,  and  at  the  lowest  organizational  level. 

The  ADRA  requires  each  agency  to  designate  a  Dispute 
Resolution  Specialist.   The  Principal  Deputy  General  Counsel 
of  the  Army  is  the  Army's  Dispute  Resolution  Specialist.   The 
Dispute  Resolution  Specialist  shall; 

(1)  with  the  assistance  of  the  Assistant 
Secretaries  of  the  Army  for  Research, 
Development  t  Acquisition,  Manpower  and 
Reserve  Affairs,  and  Installations,  Logistics 
t  Environment;  The  Judge  Advocate  General;  the 
Command  Counsel  of  Army  Materiel  Command;  and 
the  Chief  Counsel  of  the  Corps  of  Engineers, 
identify  the  current  state  of  ADR  in  the  Army 
and  develop  a  plan  for  further  implementation 
of  the  Army's  ADR  program; 

(2) (a)  request  Training  and  Doctrine  Command, 
building  on  the  extensive  ADR  training  programs, 
experience  and  resources  within  the  Corps  of 
Engineers,  Army  Materiel  Command,  the  Office  of 
The  Judge  Advocate  General,  and  elsewhere,  use  the 
resources  at  the  Army  Logistics  Management  College 
to  develop  an  ADR  training  program;  and  (b)  request 
additional  ADR  training  programs  be  established  at 
appropriate  schools,  such  as  The  Judge  Advocate 
General's  School,  The  Army  Management  Staff 
College,  and  the  Huntsville  Training  Division  of 
the  Corps  of  Engineers; 
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(3)  coordinate  the  receipt  and  response  to 
inquiries  regarding  the  use  of  ADR  the  Army; 

(4)  encourage  initiatives,  activities,  and  training 
opportunities  related  to  AOR;  and 

(5)  assist  the  Assistant  Secretaries  of  the  Army  for 
Research,  Development  4  Acquisition,  Manpower  and 
Reserve  Affairs,  and  Installations,  Logistics  ( 
Environment;  The  Judge  Advocate  General;  the  Command 
Counsel  of  Army  Materiel  Command;  and  the  Chief  Counsel 
of  the  Corps  of  Engineers,  in  the  design  and  Implemen- 
tation of  additional  new  pilot  ADR  programs  within 
each  of  their  respective  functional  areas. 

The  Assistant  Secretary  for  Research,  Development  ( 
Acquisition,  the  Assistant  Secretary  for  Manpower  and  Reserve 
Affairs,  the  Assistant  Secretary  for  Installations,  Logistics  4 
Environment,  The  Judge  Advocate  General,  the  Command  Counsel  of 
Army  Materiel  Command,  and  the  Chief  Counsel  of  the  Corps  of 
Engineers  shall  assist  the  Dispute  Resolution  Specialist  by: 

(1)  appointing  an  ADR  Advisor  who  will  serve  as  a 
focal  point  for  the  coordination  of  ADR  efforts  within 
their  functional  areas; 

(2)  requiring  training  for  individuals  involved 
in  AOR  planning  and  implementation;  and 

(3)  participating  in  the  development  and.  implementation 
of  the  Army' s  ADR  Program. 

The  General  Counsel  shall  advise  me  periodically  on  the 
state  of  ADR  within  the  Army. 


DISTRIBUTION: 
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GENERAL  COUNSEL  OF  THE  DEPARTMENT  OF  THE  ARMY 

WASHMOTON  O.C.  milM)104 


October  11,  1995 


MEMORANDUM  FOR  SEE  DISTRIBUTION 

SUBJECT:   Implementation  of  Secretary's  Memorandum  on 
Alternative  Dispute  Resolution 

On  July  25,  1995,  the  Secretary  issued  a  memorandum 
expressing  his  support  for  current  Alternative  Dispute  Resolution 
(ADR)  programs  within  the  Army  and  encouraging  increased  utiliza- 
tion of  these  techniques.  (Copy  enclosed)   ADR  can  prevent 
differences  from  developing  into  adversarial  disputes,  and  can 
resolve  them  short  of  formal  litigation.   The  Justice  Department, 
with  the  personal  support  of  the  Attorney  General,  has  embarked 
on  a  program  to  employ  ADR  at  the  litigation  stage.   Use  of  ADR 
has  the  practical  benefits  of  saving  money,  time,  and  effort. 

Although  the  Army  is  a  leader  in  the  use  of  ADR,  the 
Secretary's  memorandum  recognizes  that  there  is  still  room  for 
expansion.   One  step  in  that  process  is  identifying  those  areas 
where  ADR  can  be  instituted,  and  bringing  to  bear  the  ADR  experi- 
ence of  other  elements  of  the  Army.   It  is  also  useful  to  ensure 
that  developments  in  other  parts  of  DoD  and  the  Executive  Branch 
are  disseminated  throughout  the  Army.   For  example,  the  Justice 
Department  has  recently  allocated  a  fund  for  the  employment  of 
ADR  neutrals  that  is  available  for  agency  litigation.   It  may  not 
be  generally  known  that  AAA  has  trained  a  number  of  "facilita- 
tors" who  are  available  as  neutrals. 

Pursuant  to  the  Secretary's  memo,  please  advise  me  of 
the  person  you  have  designated  to  serve  as  ADR  advisor  NLT 
October  20,  1995. 


6^ 

William  T.    Coleman   III 


^&rt^u^  A  (3<0L'iz^  ^7 
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DISTRIBUTION: 

ASSISTANT  SECRETARY  OF  THE  ARMY  FOR  CIVIL  WORKS 

ASSISTANT  SECRETARY  OF  THE  ARMY  FOR  RESEARCH, 
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ASSISTANT  SECRETARY  OF  THE  ARMY  FOR  MANPOWER  & 
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ASSISTANT  SECRETARY  OF  THE  ARMY  FOR  INSTALLATIONS, 
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ASSISTANT  SECRETARY  OF  THE  ARMY  FOR  FINANCIAL 

MANAGEMENT  AND  COMPTROLLER 
THE  JUDGE  ADVOCATE  GENERAL 

COMMAND  COUNSEL,  U.  S.  ARMY  MATERIEL  COMMAND 
CHIEF  COUNSEL,  U.  S.  ARMY  CORPS  OF  ENGINEERS 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  GENERAL  COUNSEL 

104  ARMY  PENTAGON 

WASHINGTON  DC  20310-0104 


25  JAN  1996 


Honorable  William  S.  Cohen 

Chairman 

Subcommittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Mr.  Chairman: 

This  is  in  further  response  to  your  letter  of 
October  26,  1995,  in  which  you  requested,  among  other 
things,  a  report  on  recent  Alternative  Dispute 
Resolution  (ADR)  activities  in  the  Department  of  the 
Army. 

I  am  enclosing  reports  from  the  Army  Corps  of 
Engineers,  the  Army  Materiel  Command,  and  the  Office  of 
the  Judge  Advocate  General  describing  the  recent  ADR 
activities  in  their  areas.  These  entities  account  for 
the  majority  of  disputes  with  outside  parties  in  the 
Department . 

You  may  wish  to  include  these  materials  in  the 
record  of  your  hearings. 

We  would  be  pleased  to  respond  to  any  additional 
requests  you  may  have. 

Sincerely, 


Lawrence  M.  Baskir 
Principal  Deputy  General  Counsel 


Enclosures 


cf:  Honorable  Carl  Levin 

Ranking  Minority  Member 

Subcommittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  D.  C.   20510 


^n  R«cycJ«d  Pap«r 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  OF  THE  JUDGE  ADVOCATE  GENERAL 

2200  ARMY  PENTAGON 

WASHINGTON,  DC  20310-2200 


12  December  1995 

MEMORANDUM  FOR  PRINCIPAL  DEPUTY  GENERAL  COUNSEL,  ARMY 
SUBJECT:  Report  to  Senate  on  ADR  Activities 


1.  This  responds  to  your  Memorandum  of  November  9,  1995,  requesting  information  on 
the  significant  ADR  activities  and  programs  within  the  Judge  Advocate  General  Corps. 

2.  ADR  has  been  an  integral  part  of  both  our  Legal  Assistance  Program  and  Contract 
Litigation  OfiBce. 

3.  In  the  past  year,  Ae  Judge  Advocate  General's  Corps  has  fostered  the  use  of  ADR 
throughout  the  Army.  Information  papers  on  ADR  were  provided  to  attendees  of  several 
conferences  and  schools.  These  papers  were  designed  to  help  alert  senior  Army  leaders 
to  their  role  and  options  in  ADR.  ADR  rules  and  techniques  were  also  taught  to  many 
Army  lawyers  and  contracting  professionals.  In  addition,  the  Army  view  of  ADR  was 
presented  at  several  industry  conferences  (TAB  A). 

4.  Legal  Assistance  ofGcers  throughout  the  Army  used  ADR  on  an  ad  hoc  basis  to 
resolve  many  local,  individual  soldier  legal  problems.  These  mediation  programs 
resolved  civil  controversies  such  as  landlord-tenant  disputes  and  consumer  problems.  In 
the  last  calendar  year,  this  type  of  ADR  was  reported  in  424  instances. 

5.  Contract  Appeals  Division  (CAD)  attorneys  used  various  forms  of  ADR  to  resolve 
contract  disputes  by  means  other  than  a  full  trial  on  the  merits  before  the  Armed  Services 
Board  of  Contract  Appeals  (ASBCA).  Although  unassisted  negotiation  still  resolves  over 
60%  of  all  cases  appealed  to  the  ASBCA,  other  ADR  techniques  such  as  summary  trials 
with  bench  decisions  and  settlement  judges  have  also  been  successfiilly  employed 
(TAB  B). 
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SUBJECT:  Rqwrt  to  Senate  on  ADR  Activities 

6.  Other  ADR  initiatives: 

0  Increase  ADR  awareness  and  use  to  reduce  case  loads. 

o  Hold  in-house  training  sessions  on  ADR. 

0  Add  ADR  instruction  to  a  Defense  Acquisition  University  (DAU)  course  on 
"Contract  Law  For  Contracting  Officers"  and  die  Contract  Law  Symposium  at 
The  Judge  Advocate  General's  School,  8-12  January  1996  (TAB  C). 

o  Assist  The  Office  of  I*rocurement  Policy  (OFPP)  in  teaching  ADR  to  Army 
contract  personnel. 


MICHAEL  J.  NARDOm,  JR. 

Major  General,  USA 

The  Judge  Advocate  General 


<^ 
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GENERAL  COUNSEL  OF  THE  NAVY 

WASHINGTON.    DC     203501000 


November  7,  1995 


The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight 

of  Government  Management  and  the 

District  of  Columbia 
United  States  Senate 
Washington,  DC   20510-6250 

Dear  Mr.  Chairman: 

Pursuant  to  your  request  of  October  26,  1995,  I  am  pleased 
to  provide  a  statement  that  summarizes  the  Department  of  the 
Navy's  alternative  dispute  resolution  (ADR)  program.   This 
summary  is  found  at  attachment  l . 

You  have  also  requested  our  comments  on  S.  1224,  entitled 
"The  Administrative  Dispute  Resolution  Act  of  1995."  The 
Department  of  the  Navy  supports  this  proposed  legislation  and 
views  its  passage  as  important  to  the  continued  growth  of  the 
Navy  Department's  ADR  program.   Our  detailed  comments  on  the  bill 
are  provided  in  attachment  2  to  this  letter. 

A  similar  letter  has  been  sent  to  Senator  Levin.   As  always, 
if  we  can  be  of  further  assistance  please  let  me  know. 

Sincerely, 


Leigh  A.  Bradley 
Acting  General  Counsel 


Attachments 
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THE  NAVY  and  ADR 

The  Department  of  the  Navy  (DoN)  has  been  actively  engaged  in  finding  alternative 
ways  of  resolving  disputes  since  the  early  1980's.   In  1986,  Secretary  Lehman  in  the  first 
DoN  policy  on  Alternative  Dispute  Resolution  (ADR)  concluded  that  "every  reasonable  step 
must  be  taken  to  resolve  disputes  prior  to  litigation."   As  part  of  his  policy  memorandiun, 
Secretary  Lehman  establisheJd  a  test  ADR  program.   The  Secretary's  memorandum  was 
followed  in  1987  by  a  memorandum  fi'om  the  Assistant  Secretary  of  the  Navy  (Shipbuilding 
and  Logistics)  directing  contracting  officers  to  examine  all  disputes  for  the  possibility  of 
utilizing  ADR  procedures. 

Following  the  passage  and  implementation  of  the  Administrative  Dispute  Resolution 
Act  of  1990,  the  DoN  appointed  a  Dispute  Resolution  Specialist.   In  June  1995,  the  Office  of 
the  General  Coimsel  assigned  an  experienced  senior  attorney  to  act  as  the  DoN  Deputy 
Dispute  Resolution  Specialist.   His  job  is  to  facilitate  the  DoN's  day-to-day  ADR  activity, 
stimulate  the  development  of  new  ADR  efforts  and  to  coordinate  the  DoN's  ADR  effort  with 
the  efforts  of  other  services  and  other  agencies.   Additionally,  the  DoN  has  an  ADR  Working 
Group,  participates  in  Department  of  Defense  working  groups  and  has  an  ADR  educational 
program  (sponsored  by  Office  of  Civilian  Personnel  Management)  in  the  personnel  world. 
The  DoN  ADR  program  is  more  than  just  an  attempt  to  find  alternatives  to  litigation,  it  is 
designed  to  uncover  new  ways  to  manage  conflict. 

The  DoN  has  enjoyed  the  fruits  of  ADR  in  a  variety  of  ways.   For  example,  in  1990, 
the  Human  Resources  Office  and  the  Equal  Employment  Opportunity  Office  at  the  Marine 
Corps  facility  in  Beaufort,  South  Carolina,  jointly  launched  an  ADR  program  to  facilitate  the 
conflict  resolution  conducted  by  their  respective  offices.   Since  the  program's  inception,  all 
workplace  disputes  have  been  resolved  satisfactorily  without  resorting  to  third  party  hearings 
or  externally  imposed  decisions.   Over  the  last  few  years  the  Naval  Facilities  Engineering 
Command  (NAVFAC)  has  partnered  more  than  1(X)  major  construction  contracts.   Of  those 
partnered  contracts,  NAVFAC  has  received  only  one  claim;  a  remarkable  feat  when  one 
considers  it  is  not  imusual  to  have  a  claim  or  two  per  uiq>artnered  contract  reach  litigation. 
The  Naval  Sea  Systems  Command  recendy  launched  an  ombudsman  program  to  address  EEO 
matters.   Of  the  28  cases  which  have  entered  the  program,  23  have  already  been  resolved. 
The  DoN  has  also  effectively  used  ADR  in  the  environmental  arena  by  finding  new  ways  for 
the  regulated  to  work  with  the  regulators. 

DoN  litigators  have  resolved  numerous  cases  before  the  Armed  Services  Boards  of 
Contract  Appeals  (ASBCA)  utilizing  ADR  procedures.   In  one  recent  case,  the  DoN  attorney 
estimated  the  government  saved  $1.5  million  and  18  months  time  utilizing  ADR  minitrial.  In 
another  smaller  dispute,  the  attorney  estimated  $20  thousand  and  5  month  savings. 
Significantly,  the  DoN  and  Lockheed  utilized  ADR  procedures  to  resolve  the  P-7  dispute 
saving  both  substantial  litigation  costs  and  time,  in  addition  to  repairing  a  damaged 
relationship. 

Enclosure  (1) 
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ADR  efforts  in  DoN  continue  to  grow.   The  ASBCA  and  the  DoN  have  agreed  to 
launch  a  new  pilot  ADR  project  designed  to  reduce  trial  time  and  increase  the  use  of  bench 
decisions.   The  Office  of  the  General  Counsel  and  the  Office  of  Assistant  Secretary  of  Navy 
(RDA)  are  working  together  to  create  two  ADR  pilot  programs-one  to  establish  a  revised 
procedure  to  handle  agency  bid  protests  in  hopes  of  reducing  GAO/GSBCA  litigation;  the 
other  to  establish  the  use  of  conflict  management  principles  and  ADR  procedures  during  the 
pre-litigation  suge  of  claims  on  acquisition  contracts.   Finally,  the  personnel  world  ADR 
activity  also  continues  to  grow  with  several  of  the  Systems  Commands  establishing  ADR 
programs. 
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Administratiye  Dispute  Resolution  Act  of  1995,  S.  1224 

The  Administrative  Dispute  Resolution  Act  of  1995,   S.  1224  (ADRA)  specifically 
establishes  a  federal  policy  encouraging  ADR  in  place  of  more  costly,  time  consuming  and 
damaging  adjudication.   While  the  ADRA  does  not  force  any  agency  to  use  ADR  techniques, 
the  legislation  requires  each  agency  head  to  take  concrete  steps  to  foster  its  use. 

The  following  provides  more  detailed  comments  of  the  ADRA: 

Section  2.  The  inclusion  of  "settlement  negotiations"  in  the  definition  of  "alternative  means 
of  dispute  resolution"  has  created  considerable  coniusion.   Since  settlement  negotiations  are 
part  of  our  normal  course  of  business,  many  people  have  wondered  how  ADR  differs  from 
our  standard  operating  procedure.  The  revision  of  the  definition  clarifies  the  fact  that  ADR  is 
really  an  alternative  approach  to  the  way  we  conduct  business. 

The  changes  to  the  definition  of  "issue  in  controversy"  are  likewise  important.   The 
deletion  of  the  references  to  5  U.S.C.  §§2302  and  712(c)  clarifies  that  the  ADRA  applies  to 
personnel  matters  as  well  as  other  substantive  areas. 

Section  3.  The  changes  to  the  confidentiality  provision  are  probably  the  most  significant 
changes  made  by  the  ADRA.   Confidentiality  is  the  hallmark  of  any  ADR  proceeding.   At 
this  point,  participants  in  an  ADR  procedure  have  no  assurance  that  the  documents  generated 
by  the  process  will  remain  confidential.   Notably,  documents  are  currently  subject  to 
disclosure  imder  the  Freedom  of  Information  Act.   The  concern  of  possible  disclosure  has 
created  a  chilling  effect  and  caused  some  participants  to  be  reluctant  to  enter  ADR.   The 
revisions  made  by  the  ADRA  remove  this  concern  and  allows  documents  generated  by  the 
ADR  process  to  remain  confidential. 

Section  6.  It  makes  eminent  sense  to  establish  the  certification  of  claims  for  ADR  consistent 
with  the  certification  of  claims  under  the  Contract  Disputes  Act.   Requiring  participants  in 
ADR  to  certify  claims  under  $100,000  is  overly  burdensome,  time  consuming  and 
bureaucratic.   The  certification  of  small  dollar  claims  adds  nothing  to  the  process. 

Section  8.  The  deletion  of  the  sunset  provisions  adds  a  sense  of  stability.   It  also  clarifies  for 
the  doubters  and  skeptics  that  ADR  is  here  to  stay.   Finally,  it  notifies  both  agencies  and  the 
public  that  the  government  is  serious  of  about  finding  alternative  ways  of  resolving  disputes. 

In  summary,  the  DoN  fiiUy  supports  the  ADRA.   Its  passage  is  important  to  the 
continued  growth  of  the  DoN's  ADR  program. 


Enclosure  (2) 
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DEPARTMENT  OF  THE  AIR  FORCE 

WASHINGTON,  O.C.   20330-IOOO 


NOV  2  4  1995 


The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight 

of  Goverrunent  Management  and  the 

District  of  Columbia 
United  States  Senate 
Washington,  DC  20510-1901 

Dear  Mr.  Chairman: 

Thank  you  for  the  opportunity  to  comment  on  S.  1224,  the  Administrative  Dispute 
Resolution  Act  of  1995.  The  Air  Force  strongly  supports  the  legislation. 

The  Administrative  Dispute  Resolution  Act  of  1990  (ADRA)  provided  an  important 
public  policy  mandate  to  promote  appropriate  use  of  alternative  means  for  dispute  resolution 
involving  the  government.  It  also  made  clear  that  agencies  have  authority  to  employ  ADR 
techniques.  Spurred  by  the  ADRA,  the  Air  Force  has  established  a  comprehensive  program  for 
ADR.  ADR  use  has  increased  and  has  been  notably  successful.  S.  1224  makes  useful  revisions 
to  the  ADRA  that  will  ensure  continued  growth  and  success  in  the  use  of  ADR,  and  we  generally 
support  it. 

Detailed  conunents  are  at  Attachment  1 ,  a  short  description  of  the  Air  Force  ADR 
program  is  at  Attachment  2,  and  some  suggestions  to  take  account  of  the  closure  of  the 
Administrative  Conference  of  the  United  States  are  at  Attachment  3. 

A  similar  letter  is  being  provided  to  Senator  Levin.  Please  feel  free  to  contact  me  should 
you  wish  fiirther  information. 


Sincerely, 


-',>*-<. 


Sheila  C.  Cheston 
General  Counsel 


3  Attachments 
As  stated 
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DEPARTMENT  OF  THE  AIR  FORCE  COMMENTS  ON 

S.  1224,  THE  ADMINISTRATIVE  DISPUTE  RESOLUTION 

ACT  OF  1995 


Section  1. 

No  comment. 

Section  2. 

The  Air  Force  supports  the  proposed  amendments  and  has  some  suggestions 
regarding  language  to  include  in  the  Act's  legislative  history. 

First,  we  suggest  that  the  Committee  make  clear  in  the  legislative  history  that 
S.  1224  broadens  the  scope  of  the  Administrative  Dispute  Resolution  Act  of  1990 
(ADRA),  especially  its  confidentiality  provisions,  to  cover  all  civilian  personnel  disputes. 
The  Air  Force  has  successfully  used  ADR  techniques  to  resolve  more  than  1,000  civilian 
personnel  matters.  Given  our  successes  to  date,  we  are  making  efforts  to  increase  our  use 
of  ADR  in  such  matters.  Our  ability  to  ensure  that  appropriate  dispute  resolution 
communications  remain  confidential  is  absolutely  critical  to  this  effort.  Unfortunately, 
confusion  surrounding  the  current  definition  of  "issue  in  controversy"  makes  it 
unnecessarily  difficult  to  determine  if  the  ADRA's  confidentiality  provision  applies  to 
personnel  disputes.  See  1995  ACUS  Rep.  "Toward  Improved  Agency  Dispute  Resolution: 
Implementing  the  ADR  Act",  at  39-40.  It  is  very  helpful,  therefore,  that  the  revised 
confidentiality  protections  specified  in  S.  1224  apply  to  those  categories  of  disputes  in 
which  ADR  has  enjoyed  the  most  widespread  successes.  The  Air  Force  believes  this  is  a 
very  important  change  that  needs  to  be  addressed  in  the  Committee's  section-by-section 
analysis. 

Second,  with  the  deletion  of  the  term  "settlement  negotiations"  from  the  definition 
of  "alternative  means  of  dispute  resolution"  in  5  U.S.C.  §  571(3),  the  Committee  should 
consider  a  statement  in  the  legislative  history  that  settlement  negotiations  are  not 
disfavored  as  a  means  of  dispute  resolution.  While  we  certainly  agree  that  ADR  is  much 
more  than  private  settlement  negotiations,  it  is  also  true  that  such  negotiations  are  an 
important  extra-judicial  means  of  dispute  resolution,  will  remain  so,  and  should  not  be 
disparaged. 
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Section  3. 

The  Air  Force  believes  this  is  the  most  important  provision  of  S   1224  and  concurs 
with  this  section  as  written. 

Section  4. 

This  section  needs  to  be  revised.  See  Attachment  3,  Air  Force  Proposals 
Concerning  Implementation  of  the  ADR  Act  in  light  of  the  Closure  of  ACUS. 

Section  5. 

The  Air  Force  concurs  with  this  section  as  written. 
Section  6. 

The  Air  Force  concurs  with  this  section  as  written. 

Some  organizations  may  suggest  that  raising  the  certification  threshold  to 
$100,000  in  ADR  proceedings  may  needlessly  expose  the  Government  to  fraudulent 
claims  by  contractors.  This,  some  suggest,  is  especially  true  in  ADR  proceedings  where 
there  may  not  be  extensive  formal  discovery.  The  Air  Force  agrees  with  Senator 
Grassley's  position  that  there  are  already  numerous  criminal  statutes  that  provide  ample 
protection  against  such  false  statements  and  claims.  See  Cong.  Rec.  SI  1781  (Aug.  6 
1992)  (floor  statement  by  Senator  Charles  Grassley  during  passage  of  H.R.  2549  to  make 
technical  corrections  to  the  ADRA). 

Section  7. 

No  comment. 

Section  8. 

The  Air  Force  concurs  with  this  section  as  written  and  strongly  endorses  the 
proposed  change. 
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SUMMARY  OF  THE  AIR  FORCE  ALTERNATIVE  DISPUTE 
RESOLUTION  PROGRAM 


On  12  January  1993,  the  Secretary  of  the  Air  Force  issued  an  Air  Force-wide 
memorandum  regarding  the  Air  Force's  ADR  policy.  This  ADR  policy  memorandum 
differs  significantly  from  those  issued  by  other  agencies.  As  in  other  agencies,  the  policy 
memorandum  urges  the  use  of  ADR  in  appropriate  cases  to  reduce  the  time  and  costs  of 
resolving  issues  in  controversy.  Unlike  in  other  agencies,  the  Secretary  created  a 
framework  for  the  creation  of  an  Air  Force  ADR  program  by: 

deeming  ADR  training  "essential" 

requiring  the  development  of  an  ADR  implementation  plan 

designating  the  Deputy  General  Counsel  as  the  Air  Force  Dispute  Resolution 
Specialist 

delineating  the  responsibilities  of  the  Air  Force  Dispute  Resolution  Specialist 

requiring  certain  Assistant  Secretaries  of  the  Air  Force  to  assist  in 
implementation  of  the  ADR  program 

requiring  an  annual  report  on  progress  made  in  implementing  the  ADR 
program 

In  short,  this  memorandum  helped  ensure  the  Air  Force  ADR  policy  and  program  would 
be  funded  and  its  progress  monitored.  Equally  important,  it  created  a  program  structiire 
to  ensure  the  input  and  cooperation  of  senior  Air  Force  officials  on  an  ongoing  basis.  This 
memorandum  will  summarize  three  aspects  of  the  resulting  Air  Force  ADR  program:  (1) 
efforts  to  train  Air  Force  personnel;  (2)  selected  approaches  to  implementing  ADR  within 
the  Air  Force;  and  (3)  the  results  to  date. 

A.         Air  Force  ADR  Training  Efforts 

As  in  the  private  sector,  training  is  the  key  to  fostering  the  use  of  ADR  within  the 
Air  Force.  The  Air  Force  has  invested  significant  resources  to  provide  ADR  training  for 
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personnel  involved  in  resolving  civilian  personnel  and  contract  disputes.  The  type  of 
training  offered  in  each  of  these  areas  differs  significantly. 

In  civilian  personnel  disputes,  the  parties  are  frequently  willing  to  permit  Air 
Force  personnel  to  ftinction  as  "neutrals"  in  resolving  a  dispute.  Accordingly,  ADR 
training  in  this  area  focused  on  providing  Air  Force  personnel  with  the  skills  necessary  to 
be  an  effective  third-party  neutral.  Specifically,  we  focused  on  teaching  personnel  how  to 
be  effective  mediators.  Such  mediation  skills  training  typically  lasts  between  24  to  40 
hours.  To  date,  more  than  900  Air  Force  personnel  have  been  trained  as  mediators. 

When  it  comes  to  resolving  government  contract  disputes,  however,  contractors 
are  wary  of  permitting  Air  Force  personnel  to  serve  as  neutrals.  Here  our  emphasis  was 
less  on  providing  skills  training  and  more  about  how  to  use  ADR  techniques  effectively  — 
namely: 

•  Understanding  which  cases  may  be  appropriate  for  ADR; 

•  Knowing  which  types  of  ADR  procedures  may  be  best  suited  for  the 
dispute  in  questions;  and 

•  Knowing  where  to  go  and  whom  to  call  to  match  Air  Force  ADR  needs 
with  government  resources. 

The  Air  Force  designated  and  trained  more  than  150  relatively  senior  (GS- 13- 15/0-4-7) 
contracting  professionals  and  contract  attorneys  as  ADR  Specialists  for  their 
organizations. 

We  have  also  provided  ADR  awareness  briefings  to  thousands  of  contracting 
professionals  and  contract  attorneys  within  the  Department  of  Defense.  In  addition,  we 
have  provided  briefings  to  a  number  of  industry  associations  to  ensure  industry  is  aware 
of  the  emphasis  the  Air  Force  now  places  on  resolving  disputes  through  the  use  of  ADR. 

B.         Selected  Approaches  to  Implementing  ADR  within  the  Air  Force 

On  1  December  1993,  the  Air  Force  established  the  Kirtland  Air  Force  Base 
Mediation  Center  (the  Mediation  Center).  The  Mediation  Center  is  the  only  one  of  its 
kind  in  the  Air  Force  or  the  Department  of  Defense.  The  Mediation  Center  is  unique 
because  it  is  separate  fi-om  all  formal  processes  at  Kirtland..  The  Center  handles  employee 
disputes  ranging  from  negotiated  grievances  to  equal  employment  opportunity 
complaints.  To  date  there  have  been  more  than  140  inquires  about  the  services  offered 
which  resulted  in  some  53  mediation  attempts  and  a  mediation  resolution  rate  of  66%. 
The  Center  reports  a  100%  mediated  settlement  compliance  rate  and  98%  of  its  customers 
report  they  were  satisfied  with  the  services  provided  by  the  Center. 


199 


On  16  May  1994,  Brigadier  General  Hemingway,  Staff  Judge  Advocate  (SJA)  for 
the  Air  Mobility  Command  (HQ  AMC),  directed  that  each  of  the  Command's  legal 
offices  appoint  an  ADR  advocate  for  their  office.  In  a  subsequent  memorandum,  HQ 
AMC/JA  established  use  of  ADR  as  one  of  the  criteria  for  measuring  the  quality  of 
services  being  provided  by  AMC  legal  offices.  In  FY  95,  AMC  reported  successfully 
resolving  96%  (73  of  76  cases)  of  the  civilian  persormel  disputes  in  which  ADR  use  was 
attempted.  In  addition,  AMC  reports  a  number  of  complex,  long-running  or  contentious 
contract,  labor  and  environmental  disputes  were  successfully  resolved  using  ADR 
techniques.  These  results,  when  combined  with  other  initiatives  established  by  Col. 
Ralph  Capio,  HQ  AMC/JA,  help  explain  why  ADR  is  being  used  to  resolve  a  variety  of 
disputes  at  virtually  all  AMC  installations. 

In  the  Fall  of  1995,  the  Air  Force  awarded  a  $62.6  million  Joint  Direct  Attack 
Munition  (JDAM)  production  contract  to  McDonnell  Douglas.  Defense  trade  journals 
estimate  the  total  value  of  this  procurement,  with  options,  to  be  $2  billion.  Among  other 
things,  the  JDAM  program  has  initiated  a  number  of  innovative  cost-cutting  measures  to 
reduce  the  unit  cost  from  an  estimated  $40,000  per  imit  to  $  1 8,000  per  unit.  To  ensure 
that  potential  contract  disputes  do  not  drive  up  the  program's  costs,  the  JDAM  contract 
contains  an  ADR  clause.  This  clause  commits  the  Air  Force  and  McDormell  Douglas  to: 
(1)  establish  a  peirtnering  process;  (2)  negotiate  contract  disputes  expeditiously;  and  (3) 
establish  a  dispute  resolution  board  to  render  non-binding  decisions  on  any  dispute  the 
parties  are  unable  to  settle  through  negotiations.  This  ADR  clause  demonstrates  the 
commitment  of  the  Air  Force  to  fostering  the  use  of  ADR  in  major  system  acquisitions 
and,  we  believe,  represents  the  most  sophisticated  ADR  clause  yet  included  in  a  major 
system  acquisition. 


C.         Selected  Air  Force  ADR  Program  Achievements 

The  Air  Force  has  the  longest  track  record  and  the  most  success  using  ADR 
techniques  to  resolve  civilian  personnel  disputes.  In  the  1980s  and  early  1990s  the  Air 
Force  Civilian  Appellate  Review  Agency  (AFCARA)  was  responsible  for,  among  other 
things,  investigating  the  facts  and  circumstances  giving  rise  to  agency  grievances  and 
equal  opportimity  complaints.  In  September  1990,  The  Air  Force  began  a  mediation 
training  program  for  AFCARA  complaint  investigators/grievance  examiners.  During  FY 
92  and  FY  93,  AFCARA  personnel  successfully  mediated  288  of  489  complaints  and 
grievances,  a  success  rate  of  59%.  During  the  same  time  frame,  Air  Force  EEO 
counselors  mediated  127  of  218  EEO  complaints,  a  success  rate  of  57%.  More  recently, 
the  Air  Force  conducted  a  survey  of  all  Air  Force  installations  and  learned  that  during  FY 
94  Air  Force  persormel  attempted  to  use  ADR  in  more  than  1 ,000  personnel  disputes. 
This  survey  revealed  that  84%  of  these  attempts  resulted  in  full  settlement  and  an 
additional  4%  resulted  in  a  partial  settlement. 

We  believe  there  is  an  important  message  in  the  difference  in  settlement  rates 
noted  in  the  foregoing  reports.  AFCARA  attempted  to  use  mediation  only  after  a  formal 
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EEO  complaint  has  been  filed.  This  usually  means  that  the  positions  of  the  p£ulies  has 
hardened  and  helps  explain  why  the  settlement  rates  are  roughly  60%.  In  contrast,  many 
of  our  field  offices  attempt  to  use  ADR  early  in  the  life-cycle  of  a  dispute,  which 
frequently  means  it  is  used  well  before  a  formal  complaint  or  charge  is  filed.  We  believe 
the  early  use  of  ADR  helps  explain  why  field  offices'  reported  settlement  rates  are  over 
80%.  Anecdotal  evidence,  and  we  believe  common  sense,  confirm  this. 

The  Air  Force  began  its  efforts  to  increase  the  use  of  ADR  to  resolve  government 
contract  disputes  in  January  of  1994.  To  understand  our  initiative  in  this  area,  it  is 
important  to  note  that  the  Air  Force  Directorate  of  Contract  Appeals  (the  Trial  Team)  is 
responsible  for  representing  the  Air  Force  in  all  litigation  before  the  Armed  Services 
Board  of  Contract  Appeals  (ASBCA).  Pursuant  to  Air  Force  regulations,  contracting 
officers  must  seek  a  legal  review  by  the  Trial  Team  of  all  proposed  contracting  officer 
final  decisions  (COFDs)  before  they  are  issued.  Beginning  in  January  of  1994,  the  Trial 
Team's  review  of  proposed  COFDs  included  a  recommendation  regarding  the 
appropriateness  of  ADR  to  resolve  contract  disputes. 

As  of  early  this  year,  the  Trial  Team  screened  more  than  150  contract  disputes  for 
ADR  potential  and  made  an  affirmative  recommendation  to  use  ADR  in  approximately 
one  of  every  five  cases  reviewed.  The  most  recent  data  from  the  Trial  Team  indicate  that 
there  is  a  trend  toward  recommending  ADR  in  an  increasing  number  of  cases.  Most 
important  of  all,  the  Air  Force  has  to  date  successfully  resolved  50  contract  appeals  and 
issues  in  controversy  using  various  ADR  procedures  and  has  a  number  of  cases  in  various 
stages  of  ADR  proceedings. 

A  recent  case  study  is  helpful  in  understanding  how  ADR  assists  in  resolving 
contract  disputes.  In  this  case,  a  military  family  housing  maintenance  contractor  filed  10 
claims  totaling  $550,000.  At  almost  the  same  time,  the  Air  Force  exercised  its  opfion 
under  the  contract  to  extend  contract  performance  for  another  year.  As  all  too  often 
happens,  however,  the  submission  of  claims  by  the  contractor,  and  their  subsequent 
denial  by  the  contracting  officer,  caused  a  significant  deterioration  in  working  relations. 
The  parties  subsequently  agreed  to  mediate  the  dispute  using  an  ASBCA  Judge.  All  ten 
claims  were  resolved  in  two  days.  In  addition,  the  parties  settled  a  pending  request  for 
equitable  adjustment  and  waived  any  additional  claims  for  the  period  in  question.  The 
disputants  also  agreed  to  modify  the  contract  to  address  the  disputed  contract  clauses. 
Also  noteworthy,  at  the  end  of  the  process  it  appeared  that  the  parties  had  built  the 
foundation  for  a  good  working  relationship. 

D.         Conclusion 

The  Air  Force  has  found  that,  when  voluntarily  used,  ADR  has  a  very  good 
chance  of  completely  resolving  personnel  disputes  and  contract  disputes.  Equally 
important,  in  both  areas,  participants  in  the  process  report  that  ADR  use  saved  time  and 
money.  Based  on  our  experience,  successful  implementation  of  ADR  within  an  agency 
depends  upon: 
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•  Strong  support  from  senior-management; 

•  At  least  one  employee  working  full-time  on  implementing  ADR  initiatives  as 
well  as  matching  agency  ADR  needs  with  appropriate  government  and 
private-sector  resources; 

•  Extensive  ADR  training  and  awareness  briefings;  and 

•  Financial  support  for  ADR  initiatives. 

Once  these  elements  are  in  place  and  ADR  is  attempted,  we  found  that  successfiil  case 
resolutions  through  ADR  lead  to  more  attempts  to  use  ADR.  As  attitudes  change  toward 
the  use  of  ADR,  its  use  is  perpetuated.  The  skills  taught  during  ADR  training  and  the 
skills  developed  in  actual  ADR  proceedings  make  users  of  ADR  more  effective  at 
managing  conflicts  and  consequently  better  public  servants. 
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The  Secretary  of  Energy 

Washington,  DC  20585 

December  5,  1995 


The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight  of 

Government  Management  and  the  District 

of  Columbia 
Committee  on  Government  Affairs 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

This  is  in  response  to  your  letter  requesting  the 
Department  of  Energy's  comments  on  S.  1224,  the 
reauthorization  of  the  Administrative  Dispute 
Resolution  Act  (ADRA) ,  and  a  summary  of  our  use  of 
alternative  dispute  resolution  (ADR) . 

The  Department  of  Energy  (DOE)  strongly  supports 
expeditious  passage  of  S.  1224.   This  is  especially 
critical  now  because  the  ADRA  is  no  longer  in  effect 
as  of  October  1,  1995,  due  to  its  sunset  provisions. 

Under  the  guidance  of  the  Act,  the  Department  has 
encouraged  the  use  of  ADR  as  a  management  tool,  with 
an  emphasis  on  resolving  disputes  at  as  early  a  stage 
as  possible.   Accordingly,  the  Department  has: 

-  appointed  a  Dispute  Resolution  Specialist; 

-  published  an  interim  ADR  Policy  in  the  Federal 
Register; 

-  developed  and  begun  implementation  of  an  ADR 
training  progrfun,  including  training  in  conflict 
management  and  interest-based  negotiation; 

-  implemented  four  pilot  programs  for  mediation 
of  workplace  disputes.   One  of  the  variables  to 
be  tested  is  selection  of  mediators.   The  DOE 
Mediation  Service  at  Headquarters  and  the 
progrzun  at  the  Idaho  Operations  Office  both  use 
as  mediators  DOE  employees  who  have  received 
intensive  training;  the  Savannah  River 
Operations  Office  has  entered  into  an  inter- 
agency agreement  with  the  Federal  Mediation  and 
Conciliation  Service  to  provide  its  mediators, 
while  the  Albuquerque  Operations  Office  has 
contracted  with  a  local  ADR  provider.   After  one 
year  of  its  program,  in  which  11  of  the  13  cases 
mediated  were  settled,  Albuquerque  has  projected 
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savings  in  excess  of  $515,000.   In  addition,  a 
high  level  of  satisfaction  was  described  by  the 
parties; 

-  successfully  mediated  a  complex  oil  overcharge 
case  which  had  been  In  litigation  for  over  ten 
years,  with  an  estimated  savings  In  future 
litigation  costs  to  the  Department  alone  of 
$425,500; 

-  mediated  whist leblower  and  EEC  cases,  both 
Informally,  at  the  administrative  stage  as  well 
as  after  suit  has  been  filed; 

-  used  a  consensus  bulldlng/medlatlon  process  for 
development  of  a  consolidation  and  staff 
reduction  plan  for  the  Pittsburgh,  Morgantown 
and  Bartlesvllle  Technology  Centers; 

-  begun  designing  an  ADR  system  to  resolve  bid 
protests; 

-  Incorporated  ADR  principles  In  new  performance 
standards  for  all  members  of  the  Senior 
Executive  Service  and  all  supervisors;  and 

-  Initiated  an  ombuds  progrcun  which  has  been  In 
place  for  over  two  years. 

Through  Its  Dispute  Resolution  Specialist,  the 
Department  had  participated  in  discussions  under  the 
auspices  of  the  Administrative  Conference  of  the  United 
States  (ACUS)  pertaining  to  suggested  changes  to  the 
ADRA,  and  thus  agrees  with  the  amendments  in  S.  1224. 
However,  there  are  two  recent  developments  which  need 
to  be  addressed. 

First,  as  of  October  31,  1995,  ACUS  unfortunately  no 
longer  exists.   Its  strong  support  for  ADR  throughout 
the  government  will  be  sorely  missed.   However,  its 
demise  leaves  a  gap  in  the  functions  it  is  required  to 
perform  under  the  ADRA,  specifically,  sec.  3(a)(1), 
consultation  on  each  agency's  ADR  policies;  sec. 
573(c),  establishing  standards  for  neutrals, 
maintaining  a  roster,  contracting  for  neutrals  and 
developing  procedures  to  assist  agencies  in  obtaining 
neutrals  on  an  expedited  basis;  sec.  582,  compiling 
data  on  agency  use  of  ADR  and  sec.  7(f),  consulting 
with  the  Federal  Mediation  and  Conciliation  Service 
(FMCS).   Although  there  is  no  other  Federal  agency  as 
well  suited  as  ACUS  to  maintain  these  functions,  rather 
than  have  them  go  untended,  we  suggest  the  FMCS  as  the 
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repository,  provided  they  are  willing  and  able  to 
assiune  the  responsibility. 

The  second  recent  change  to  impact  the  ADRA  is  the 
September  7,  1995  Memorandum  from  the  Department  of 
Justice's  Office  of  Legal  Counsel  entitled  "Con- 
stitutional Limitations  on  Federal  Government 
Participation  in  Binding  Arbitration" .   In  this 
opinion,  the  Department  of  Justice  states  that  there  is 
no  Constitutional  impediment  prohibiting  the  government 
from  entering  into  binding  arbitration.   Conse<3uently, 
we  would  suggest  that  all  references  in  sec.  580(b), 
(c),  (f),  and  (g),  referring  to  the  right  of  an  agency 
head  to  vacate  an  arbitration  award  within  30  days  of 
its  issuemce,  be  deleted.   In  this  way,  agencies  would 
have  the  discretion  to  agree  to  participate  in  binding 
arbitration,  thus  conforming  more  closely  to  common 
practice  in  the  private  sector. 
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DEPARTMENT  OF  THE  TREASURY 

WASHINGTON 


GENERAL  COUNSEL  Deceiuber  8,  1995 


The  Honorable  William  S.  Cohen 

Chairman 

Subcommittee  on  Oversight  of  Government  Management 

and  the  District  of  Columbia 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Chairman  Cohen: 

This  responds  to  your  recent  letter  to  Secretary  Rubin 
concerning  S.  1224,  a  bill  to  reauthorize  the  Administrative 
Dispute  Resolution  Act.   You  requested  comments  on  S.  1224,  and 
asked  how  the  Department  uses  alternative  dispute  resolution 
(ADR) . 

With  respect  to  your  request  for  the  views  of  the  Department 
of  the  Treasury  on  S.  1224,  the  Office  of  Management  and  Budget 
has  advised  that  it  will  testify  on  S.  1224  before  your  committee 
in  the  near  future.   For  this  reason,  the  Department  defers  to  0MB 
and  its  expression  of  the  Administration's  position  on  the  bill. 

With  respect  to  your  request  for  information  on  the 
utilization  of  ADR  by  the  Department,  please  find  enclosed  a  copy 
of  a  report  prepared  by  the  Department  in  late  1994,  in  response 
to  a  questionnaire  from  the  Administrative  Conference  of  the 
United  States.   In  the  year  since  this  report  was  compiled  the 
Department's  use  of  ADR  has  expanded.   We  hope  you  find  this 
information  useful. 

The  Office  of  Management  and  Budget  has  advised  that  there  is 
no  objection  from  the  standpoint  of  the  Administration's  program 
to  the  submission  of  this  letter.   A  similar  letter  has  been 
transmitted  to  Senator  Levin. 

Sincerely, 


fd<^JJj^^ 


Edward  S.  Knight 
Enclosure 
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Administrator 

General  Services  Administration 

Washington,  DC  20405 


December  8,  1995 


The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight 

of  Government  Management  and  the 

District  of  Colximbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  DC   20510-6250 

Dear  Mr.  Chairman: 

Your  subcommittee  requested  a  statement  from  the  General 
Services  Administration  (GSA)  summarizing  our  use  of 
alternative  dispute  resolution  (ADR)  as  well  as  comments  on 
S.  1224,  a  bill  to  reauthorize  the  Administrative  Dispute 
Resolution  Act. 

GSA  strongly  supports  S.  1224.   ADR,  or  alternative  dispute 
resolution  as  it  is  more  formally  known,  is  underway  at  GSA. 
Indeed,  ADR  is  one  way  to  do  more  with  less.   ADR  has 
already  resulted  in  impressive  savings,  both  in  time  and  in 
dollars.   ADR  is  here  to  stay. 

GSA's  ADR  program  has  received  much  acclaim  throughout  the 
Federal  Government  and  the  private  dispute  resolution 
community.   The  past  year  was  marked  by  two  major 
initiatives.   First,  the  Office  of  General  Counsel  (OGC) 
incorporated  ADR  into  the  office's  Performance  Plan.   And 
second,  by  a  February  17,  1995,  memo  to  Heads  of  Services 
and  Staff  Offices  and  Regional  Administrators,  the 
Administrator  called  for  the  implementation  of  ADR 
agencywide. 

Highlights  of  our  program 

Within  the  agency,  our  ADR  efforts  are  steadily  progressing. 
First,  our  ADR  training  courses  at  the  GSA  Interagency 
Training  Center  continue  to  draw  participants  from 
throughout  the  Federal  Government.   Since  1993,  more  than 
1,000  GSA  contracting  personnel  have  taken  these  courses. 
Second,  the  Public  Buildings  Service  (PBS)  recently 
completed  regional  Partnering  Enhancement  Workshops  for  the 
fee  developer  organization.   Third,  the  ADR  program  managers 
in  our  Office  of  General  Counsel  have  been  guest  lecturers 
on  dispute  resolution  issues  for,  among  others,  the 
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Department  of  Justice's  Legal  Education  Institute,  the 
Office  of  Personnel  Management's  Eastern  Management 
Development  Center,  the  Industry  Advisory  Council,  and  the 
CPR  Institute  for  Dispute  Resolution. 

We  wish  to  highlight  an  important  regional  initiative  of  the 
past  year.   Employees  from  GSA's  Greater  Southwest  Region 
helped  the  Dallas-Fort  Worth  Federal  Executive  Board  (FEB) 
launch  a  neutral  sharing  program.   Together  with 
representatives  from  the  Departments  of  Housing  and  Urban 
Development,  Health  and  Human  Services,  and  the  Office  of 
Personnel  Management,  the  FEB  developed  and  implemented  a 
plan  to  train  Federal  workers  in  mediation  skills  and  to 
provide  interagency  sharing  of  neutrals.   GSA  has  already 
referred  four  disputes  to  the  program,  and  significant 
savings  to  GSA  were  realized.   Of  the  20  cases  (from  all 
participating  agencies)  that  have  been  mediated,  the  FEB 
reports  a  success  rate  of  85  percent.   In  addition,  the 
Greater  Southwest  Region  increasingly  uses  GSA  in-house 
mediators  from  one  service  to  mediate  disputes  arising  in 
another  service. 

In  the  central  office,  we  used  ADR  successfully  to  resolve  a 
complex,  multi-million  dollar  Information  Technology  Service 
(IT)  contract  claim.   The  ADR  process,  chosen  by  mutual 
agreement  of  GSA  and  the  contractor,  was  non-binding 
arbitration.   The  parties  selected  a  specialist  in 
arbitration  and  Government  contracts  from  a  private  firm  and 
the  dispute  was  resolved  in  approximately  6  months  for 
considerably  less  than  the  amount  claimed  by  the  contractor. 
We  also  used  ADR  to  resolve  a  several  hundred  thousand 
dollar  transportation  audit  dispute.   The  parties  engaged 
the  services  of  a  conciliator  from  the  Federal  Maritime 
Commission  to  facilitate  settlement.   Significantly,  GSA 
used  this  process  to  improve  its  relationship  with  the 
freight  contractor. 

In  another  example,  the  Office  of  the  Chief  Information 
Officer  for  PBS  recently  completed  a  one-day  partnering 
workshop  with  one  of  its  IT  contractors.   This  was  the  first 
time  GSA  used  partnering  to  develop  a  strategy  and  action 
plan  for  improving  relations  with  an  IT  contractor;  PBS  has 
been  applying  partnering  to  many  of  its  design  and 
construction  projects  for  the  past  several  years.   The 
workshop  was  a  success  and  the  parties  have  now  formed  teams 
to  implement  the  agreed-upon  plan. 

For  the  upcoming  year,  one  of  our  challenges  is  to  evaluate 
our  ADR  program  and  measure  our  performance  in  light  of  the 
goals  set  forth  in  the  OGC  FY  '95  Performance  Plan,  Our 
overriding  objective  is  the  earliest  possible  resolution  of 
all  disputes  -  claims,  protests,  personnel  matters  -  either 
by  informal  settlement  negotiation  or  ADR,  By  adopting 
measurements  and  benchmarks  requiring  the  increased  use  of 
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settlement  negotiations  and  ADR,  we  believe  we  can  improve 
our  performance.   The  OGC  Performance  Plan  sets  a  goal  of 
reducing  the  amount  of  litigation  by  10  percent  by  using 
either  informal  settlement  negotiations  or  ADR.   The 
evidence  to  date  indicates  that  the  parties  are 
generally  satisfied  with  the  processes  they  used  and  the 
outcomes  they  achieved  and  that  they  saved,  in  most  cases, 
at  least  6  months  compared  with  traditional  litigation. 

There  are  not  many  things  that  can  save  both  time  and  money 
-  but  ADR  seems  to  be  one  of  them. 

Comments  on  8.  1224 

S.  1224  is  particularly  significant  since  the  authority  of 
agencies  to  use  dispute  resolution  proceedings  under  its 
predecessor,  the  Administrative  Dispute  Resolution  Act, 
Pub.  L.  101-552  (November  15,  1990)  (the  Act),  expired  on 
October  1,  1995.   Notwithstanding  this  sunset  provision,  the 
Federal  Acquisition  Streamlining  Act  extended,  through 
October  1,  1999,  the  authority  of  agencies  to  engage  in 
alternative  means  of  dispute  resolution  under  the  Act. 
S.  1224  will  permanently  authorize  the  ADR  provisions  of 
Title  5,  United  States  Code. 

The  recent  decision  by  Congress  to  eliminate  the 
Administrative  Conference  of  the  United  States  (ACUS)  means 
that  Section  4  of  the  bill  must  be  amended.   Furthermore, 
the  Act  Instructed  ACUS  to,  among  other  things,  (a)  consult 
with  agencies  as  they  develop  and  Implement  ADR  policies, 
(b)  establish  standards  for  neutrals,  (c)  maintain  a  roster 
of  neutrals,  and  (d)  enter  into  contracts  for  neutral 
services. 

Finally,  the  Department  of  Justice  recently  determined  that 
the  Constitution  does  not  prohibit  the  Federal  Government 
from  submitting  to  binding  arbitration.   Perhaps  S.  1224 
should  be  amended  to  make  clear  an  agency's  authority  to 
enter  into  binding  arbitration.   The  bill  could  condition 
participation  on  first  obtaining  the  approval  of  a  senior 
agency  official  and  it  should  provide  for  limited  judicial 
review  of  the  arbitral  decision. 

The  Office  of  Management  and  Budget  has  advised  that  from 
the  standpoint  of  the  Administration's  program  there  is  no 
objection  to  submission  of  this  report  to  yovir  subcommittee. 

Sincerely, 


Roger  Tf!Y^6hnson 
Adm 1 n  i sVr  at or 


.*^°^"-^. 
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UNITED  STATES  ENViRONMENTAL  PROTECTION  AGENCY 

WASHINGTON.  DC.  20460 


NOV   2  8 


OFFICE  OF  CONGRESSIONAL 
AND  LESGISLATIVE  AFFAIRS 

The  Honorable  William  S.  Cohen 

The  Honorable  Carl  Levin 

Senate  Governmental  Affairs  Committee 

Subcommittee  on  Oversight  of  Government  Management 

and  the  District  of  Columbia 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Chairman  and  Senator  Levin: 

I  am  pleased  to  respond  to  your  request  for  Agency  comment 
on  our  use  of  alternative  dispute  resolution  (ADR) .   The  EPA 
takes  great  pride  in  its  use  of  ADR  and  we  welcome  this 
opportunity  to  provide  further  support  for  continued  emphasis  on 
ADR  in  the  passage  of  the  Administrative  Dispute  Resolution  Act 
of  1995.   The  Office  of  Management  and  Budget  has  reviewed  our 
comments  and  supports  our  position.   If  I  may  provide  you  with 
further  information,  please  don't  hesitate  to  call. 

Sincerely 


Robert  W.  Hickmott 
Associate  Administrator 


attachment 
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SUMMARY  REPORT  ON  EPA'S  DSE  OF  AI.TERHATIVE  DISPUTE  RESOLUTION 

The  U.S.  Environmental  Protection  Agency  has  been  actively  developing  the 
use  of  ADR  methods  to  support  Agency  practice  since  the  mid-1980s.   The 
Agency's  long ' established  programs  for  the  use  of  ADR  to  facilitate  the 
effective  development  of  regulations,  allow  public  involvement  in  agency 
determinations,  and  support  cost  efficient  resolution  of  legal  actions  have 
served  as  a  model  for  programs  at  other  federal  and  state  agencies  and 
legislative  initiatives. 

It  has  been  the  stated  policy  of  the  Environmental  Protection  Agency  since 
1987  to  utilize  alternative  dispute  resolution  (ADR)  mechanisms  in  all  Agency 
enforcement  actions  where  a  more  prompt  and  fair  resolution  of  a  dispute  could 
potentially  result  ("Final  Guidance  on  Use  of  Alternative  Dispute  Resolution 
Techniques  in  Enforcement  Actions",  August  1987).   In  November  1990,  the  Office 
of  Enforcement  implemented  an  Agency-wide  ADR  Implementation  Plan  to  promote 
the  use  of  ADR  in  EPA  enforcement  actions.    In  addition,  EPA  has  substantially 
expanded  its  traditional  efforts  to  train  staff  and  management  in  effective  ADR 
use  and  to  educate  the  public  of  the  Agency's  support  of  ADR.   Dedicated 
training  courses  in  ADR  are  provided  on  a  regular  basis  at  all  Headquarters  and 
regional  offices,  including  specialized  training  in  the  use  of  ADR  in 
enforcement  actions  and  negotiated  rulemaking  proceedings.   ADR  Program  staff 
also  undertake  numerous  outreach  efforts  to  educate  the  regulated  community  and 
the  public  of  the  Agency's  support  for  ADR,  including  frequent  presentations  on 
ADR  at  public  and  professional  conferences  and  consultation  to  members  of  the 
regulated  community  and  other  federal  and  state  agencies  interested  in 
exploring'  the  use  of  ADR. 

ADR  methods,  primarily  mediation,  have  been  utilized  in  over  one  hundred 
enforcement  actions  and  private  allocation  efforts  untler  a  variety  of  statutory 
authorities.   ADR  methods  have  been  and  are  currently  being  used  to  facilitate 
many  difficult  settlements,  including  cost  recovery  and  remedial  actions  in 
excess  of  $200  Million  and  with  upwards  of  1200  parties,  and  actions  with  state 
and  municipal  parties.   ADR  methods  have  also  been  included  in  the  dispute 
resolution  provision  of  numerous  consent  decrees  and  administrative  orders. 
In  addition  to  ADR  use  in  traditional  enforcement  actions,  EPA  has  conducted 
several  pilot  projects,  and  established  policy,  on  the  use  of  ADR  professionals 
to  support  private  party  allocation  of  responsibility  and  facilitation  of 
public  participation  remedial  determinations  at  Superfund  sites. 
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OFFICE  OF  THE  DIRECTOR 


FEDERAL  MEDIATION  AND  CONCILIATION  SERVICE 

UNITED  STATES  GOVERNMENT 

WASHINGTON,  D.C.  20427 


Decembers,  1995 


The  Honorable  William  S.  Cohen 
Chairman 

Subcommittee  on  Oversight  of  Government  Management 
and  the  District  of  Columbia 
Committee  on  Government  Affairs 
United  States  Senate 
Washington,  DC.  20510-6250 

Dear  Senator  Cohen: 

Thank  you  for  the  opportunity  to  make  known  to  the  Subcommittee  our  views  on  S  1224, 
"The  Administrative  Dispute  Resolution  Act  of  1995." 

During  the  hearing  on  November  16,  you  asked  where  Congress  might  place  some  of  the 
federal-sector  alternative  dispute  resolution  (ADR)  responsibilities  of  the  former  Administrative 
Conference  of  the  United  States,  and  you  asked  FMCS  to  consider  which,  if  any,  responsibilities  it 
could  undertake  and  to  estimate  resulting  costs.  This  letter  responds  to  your  request.  An  identical 
letter  has  been  sent  to  Senator  Levin,  ranking  minority  member  of  the  Subcommittee. 

I  want  to  assure  you  that  FMCS  will  continue  to  fiimish  direct  ADR  services  to  agencies, 
including  system  design,  training,  mentoring,  evaluation,  mediation,  and  convening/negotiating. 
FMCS  performs,  and  will  continue  to  perform,  direct  ADR  services  for  agencies  under  reimbursable 
inter-agency  agreements.  We  believe  this  is  a  sound  approach  for  financing  direct  services  to  a 
single  agency,  although  we  are  unable  to  recover  100%  of  the  costs. 

In  addition,  FMCS  is  willing  to  attempt  to  undertake  certain  aspects  of  ACUS's  leadership 
and  coordinating  roles  in  federal  ADR  Most  important,  we  feel,  is  continuing  the  coordinating  and 
clearinghouse  fiinction.  FMCS  has  been  given  ACUS's  ADR  library  and  files,  and  we  hope  to 
continue  the  related  research,  archival,  and  clearinghouse  functions.  We  would  also  hope  to 
continue  the  ADR  newsletter,  conduct  seminars,  and  circulate  ADR  information  and  materials  to 
agency  dispute  resolution  specialists  and  field  locations  Second,  FMCS  is  willing  to  continue 
ACUS's  role  in  federal-sector  ADR  policy  development.  This  will  involve  the  initiation  or 
continuation  of  interagency  working  groups,  training,  and  seminars  bringing  together  ADR 
personnel  from  across  government  to  share  ADR  information  and  develop  mutually  beneficial 
programs  and  materials. 
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The  Honorable  William  S.  Cohen 
December  8,  1995 
Page  Two 


These  functions,  however,  cannot  reasonably  be  fmanced  under  our  reimbursable 
agreements.  Our  current  estimate  is  that  those  activities  would  require,  at  minimum,  two  (2)  FTEs 
and  $200,000  per  year.  We  understand  that  the  government  faces  diminishing  resources,  but  we 
believe  some  resources  invested  now  in  ADR  activities  will  yield  a  high  return. 

Respectfijlly, 


^^iU  duJuuuA^  UMJL^ 


John  Calhoun  Wells 
Director 
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THE  SECRETARY  OF  HEALTH  AND  HUMAN  SERVICES 


February  26  1996 

The  Honorable  William  S.  Cohen 
Chairman,  Committee  on 
Governmental  Affairs 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

This  is  in  response  for  your  request  for  the  views  of  the 
Department  of  Health  and  Human  Services  (HHS)  on  S.  1224,  the 
"Administrative  Dispute  Resolution  Act  of  1995",  and  in  addition 
for  a  summary  of  how  HHS  has  used  alternative  dispute  resolution 
(ADR) . 

S.  1224  would  permanently  extend  the  authority  of  Federal 
agencies  to  use  the  ADR  procedures  enacted  by  the  Administrative 
Dispute  Resolution  Act,  P.L.  101-552,  including  procedures  under 
subchapter  IV  of  chapter  5  of  5  U.S.C.   These  authorities  expired 
as  of  October  1,  1995,  except  with  respect  to  proceedings  then 
pending. 

We  strongly  support  S.  1224.   ADR  provides  valuable  tools 
for  handling  conflict  and  resolving  disputes  in  ways  which  are 
faster  and  less  costly  than  traditional  methods  such  as 
administrative  and  court  litigation. 

HHS  has  been  at  the  forefront  of  Federal  agencies  using  ADR, 
and  we  will  continue  to  promote  appropriate  use  of  ADR  techniques 
such  as  mediation,  facilitation,  interest -based  negotiation,  and 
conflict  management  education.   We  are  using  ADR  in  both  the 
workplace  and  programmatic  settings. 

In  the  workplace,  we  have  an  active  program  of  using 
mediation  to  resolve  employees'  complaints  of  all  kinds,  both 
reducing  the  time  and  cost  associated  with  these  cases  and  -- 
just  as  important  --  helping  employees  and  supervisors  craft 
their  own  solutions  to  problems,  rather  than  having  solutions 
imposed  on  them.   We  have  found  ADR  to  be  an  excellent  tool  in 
fostering  and  supporting  labor-management  partnerships. 

An  example  of  use  of  ADR  in  connection  with  an  HHS- 
administered  program  involves  the  Head  Start  program,  where  we 
are  introducing  mediation  and  conflict  management  training  to 
eliminate  some  of  the  organizational  tensions  which  can  limit  the 
effectiveness  of  an  agency.   At  our  Departmental  Appeals  Board, 
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Page  2  -  The  Honorable  William  S.  Cohen 

we  are  offering  mediation  and  other  forms  of  ADR  as  alternatives 
to  time-consuming  administrative  litigation. 

HHS  has  taken  the  lead  in  administering  the  interagency 
neutral-sharing  program,  which  was  started  under  auspices  of  the 
Administrative  Conference  of  the  United  States  (ACUS) .   Under 
this  program,  agencies  share  mediators  across  agency  lines, 
providing  a  quick  and  low-cost  means  both  of  resolving  disputes 
and  of  introducing  ADR  in  new  settings.   In  ACUS's  absence,  we 
will  continue  to  assist  the  neutral-sharing  programs  as  long  as 
necessary. 

We  support  the  permanent  extension  of  the  ADR  Act.  The  Act 
basically  encourages  the  use  of  ADR  without  imposing 
administrative  burdens  on  the  Department  or  its  grantees  and 
contractors.   It  is  an  important  tool  for  introducing  positive 
change  in  ways  of  handling  conflict. 

We  therefore  strongly  support  enactment  of  S.  1224. 

The  Office  of  Management  and  Budget  has  advised  that  there 
is  no  objection  to  the  presentation  of  this  report  from  the 
standpoint  of  the  Administration's  program. 

Sincerely, 


Shalala 
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